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Land Tenure Systemsin Fiji

1. I ntroduction:

Fiji has four main types of land holdings State Lands, Frechold Lands, Native Leases and
vakavanua Native Lands. As Figure 1 shows, these land holdings can be further classfied
into two different types of land tenure systems as ‘western' land tenure sysem, and a
‘customary’ land tenure system. Freehold Lands, State Lands and the portion of Native
Land that are leased out as 'Native Leases operate under the ‘western' land tenure system,
while the communaly held Native Lands operate under the ‘customary’ or vakavanua land
tenure system.
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Figure 1: Comparison of Land Tenure by Areas
(Data derived from NLTB Statistics, 1992; Lands Dept, Statistics, 1992)\



2. The Cusomary Land Tenure System:

This system is based on supposedly Fijian customs and traditions, and gpplied to dl Native
Land (until they become Native Leases, for which the ‘western' system gpplied). The term
"Naive Lands' refers to lands that belong to the taukei, the indigenous Fijians, and are
hold in accordance with their customs and traditions.

Section 3 of the Native Lands Act (cap.133Rev.1985) defines the tenure of these lands as:

Native lands shall be held by rative Fijians according to native custom as
evidenced by usage and tradition. Subject to the provisions hereinafter
contained such lands may be cultivated, allotted and dealt with by native
Fijians as amongst themselves according to their native customs and subject
to any regulations made by the Fijian Affairs Board, and in the event of any
dispute arising for legal decision in which the question of the tenure of land
amongst native Fijians is relevant all courts of law shall decide such
disputes according to such regulations or native custom and usage which
shall be ascertained as a matter of fact by the examination of witnesses
capable of throwing light there upon.

Native lands include those lands that are farmed/used by the taukei for their subsistence
and, increasingly, commercia needs, as wel as Native Reserves - lands that in principle,
have been set asde to be used exclusvely by the Fijians only. However as Eaton (1988)
pointed out some of these lands have been leased to Indians under the customary or
vakavanua arrangements.

As mentioned previoudy, Native Lands can be further divided according to the land
tenure systems under which it is held. Unless they are leased out, Naive Lands refer to
those undienated lands that are held under the customary land tenure system. Once leased
out these lands, known as Native Leases, are held under the western land tenure system for
their duration of the lease.

If Native Leases are included, Native lands make up amost 84% of Fiji's totd land area.
However only about 31% of this actudly accessble cultivable land, which is dready
leased out as Native Leases, mainly to non-Fijians. This leaves the taukei with lands that
arein difficult terrain, not easly accessible, and of lower qudity, to use.

Within the area classfied as Native Lands, the Native Reserves comprise 38% of the totd
land area. Non-resarved native land can be lessed to anyone digible  The NLTB
presently administers about 30,000 tenancies for 7,000 different landowners, both on
reserved and norreserved native land.

Lands under this cusomary land tenure sysem work on the principle of commund
ownership of a land parcd that has dready been topographicaly surveyed, charted on
Native Land Commisson (NLC) Maps, and registered in the Regiser of Native Lands
(RNL). Under this sysem land and communal land owners are registered, with no
individua titles being issued. Ownership of land is vested in the matagali or triba group



as regigered in the RNL. Individud membership of the land owning mataqali or triba
group is recorded in the Vola ni Kawa Bula (VKB).

The NLC Maps, containing chated matagali land parces, were compiled from
topographica surveys that were carried out by a variety of methods, ranging from those
usng prismatic compass, tape and plane-tables to those using conventiond surveys, and
even aerid photography and photogrammetry (Dutt & Volavola). Because these lands
were not oriented specifically for individud enterprises, they have not been surveyed and
mapped accurately. For areas that have not been surveyed, some efforts have been
initiated to survey the un-surveyed areas usng modern technology.

The RNL records the names of the matagali or land-owning units, the Naive Land
Commisson (NLC) Map reference, and the size and NLC lot number of the land parcdl.
It (RNL) ismaintained by the Regigter of Titles.

Native lands cannot be sold; and any dedlings or works to be done on or with respect to
the land requires the gpprova of the mgority of the members of the matagali that are over
21 years of age Legdly the find gpprovd/decison rests with the NLTB. Although
Native Lands cannot be sold, they can be officidly leased out, with the consent of the
matagali landowners, through the NLTB. Once released out they naturdly come under
the 'western' system of land tenure for the duration of the lease, as previoudy mentioned.

The advantages of the cusomary tenure sysem for the taukei is that it has firdly,
prevented outright land sdles and land speculation, and thus has ensured that they have not
become a landless people in their own land. Secondly, it has helped the taukei to mantan
thar land-based cusoms and traditions, which ae based fundamentdly on the
maintenance of family and kinship ties, and ultimatdy on the basc principles of sharing
and caring - a principle that has prevented the Fjians as a whole from being swept away
by the materidism of the modern age. Ironicaly however, it is this very principle that has
been once of the mgjor sumbling blocksin the taukei's quest for economica progress.

Adminidration of the lands held under this sysem lieswith the:

NLTB - for dl maters rdaing to ther land, whether it is for leasing, for
acquistion for public purposes, for improvements to be made to the
land through maor capitd projects, or for compensations for any loss
of land or damages sustained;

NL&FC - for dl land and fishing rights disputes;

FAB - insofar asther rulesand legidations affect the native land customs.



Table 1 ligs some of the features associated with the adminigtration of the lands held

under these land tenures.

Table 1: Comparative Administrative Arrangements

(Data derived from NLTB (1989); Lloyd (1982)

Customary Torrens-Based "Western' Tenures
Tenures
Native Lands Native L eases Freehold Lands State Lands
Definition Lands held Native Lands leased out Lands held Lands vested in the State as either
by native to all citizens under fee Public Lands or Lease holds
Fijians simple
Statutes Applying Native Native Land Trust Act Land Crown Lands Act
Lands Act Agricultural Landlord Transfer Act Crown Acquisition of Land Act
Native Land and Tenants Act Property Land Transfer Act
Trust Act Native Land Trust Leases Law Act Agricultura Landlord and Tenants
Fjian & Regulations Act Agricultural Act
Affairs Act Landlord and
Tenants Act
Administered by: NLTB NLTB Registrar of Director of Lands for Crown Leases
NL&FC Registrar of Titlesfor Titles Registrar of Titles for recording of
FAB recording of leases titles
Registrar of
Titlesfor
storage of
RNL's
Term of In Up to 30 yearsfor In perpetuity Up to 30 years for Agricultural
ownership or perpetuity, Agricultural unless Up to 99 years for Residential
lease unlessland Up to 99 years for acquired by Commercid, Industrial
owning Residentid Commercial, State In perpetuity for Public Lands
group dies Industrial unless otherwise stated
out, or
acquired by
State cannot
be sold
Associated Volani Register of Titlesor Register of Register of Titlesor Torrens
Registers, Plans, Kawa Bula Torrens Register Titlesor Register for Registered Leases
Maps (VKB) For Registered Leases Torrens Approval Notice for Unregistered
Register of Tenancy Agreements for Register Leases
Native Unregistered Leases Approved Approved SO Plans for Registered
Lands Approved SO Plans for DP, based on Leases
Native Land Registered Leases; Cedastral L ease Diagram for Unregistered
Commission Lease Diagram for Map Sheets L eases, based on Cadastral Maps
Maps Tenancy Agreements,
based on NLC Maps,
chain & Compass
Survey and/or
orthophotos
3. TheWestern Land Tenure System:

This sysem is based on Europeandyled, capitaist-oriented concepts, and is intended
primarily to facilitate land conveyancing of land and economic deveopment (Williamson,
With its emphasis on individud land ownership, it gpplies, as dready mentioned,

1982).
to Freehold lands, State lands, and Native L eases.

It is based on the Torrens Title




Regidration System and, because it is oriented towards individudisic commercid
enterprises, and accurate Cadastral Surveying and Mapping System.

Freehold lands are lands that are held individudly or corporately in fee smple.  Once
accurately surveyed, mapped and registered, tenure over these lands are guaranteed by the
Government.

State Lands are dl Public Lands in Fiji, and include those held by the State for Public
Purposes - for roads, reservoirs, dams drains for leasng - for ether resdentid,
commercid, industrid or agriculturd leases, and dl lands below high water mark (which
includes mangrove swamps and al foreshores). It presently dso includes those lands that
had not been clamed by Fjians when Fiji became a British Colony in 1874 (State Schedule
'B' Land); and those Native lands for which the matagali or land-owning group have since
become extinct (State Schedule 'A' Land), but these lands are in the process of gradudly
reverting back to the taukel. Like freehold lands these lands are subject to accurate
surveying, mapping and regidration, before being guaranteed by the Government.

State Lands are dl Public Lands in Fiji, and include those held by the State for Public
Purposes - for roads, reservoirs, dams drains, for leasng - for ether resdentid,
commercid, indudrid or agriculturd leases, and dl lands below high water mark (which
includes mangrove swamps and al foreshores). It presently dso includes those lands that
had not been clamed by Fjians when Fiji became a British Colony in 1874 (State Schedule
'B' Land); and those Native lands for which the matagali or land-owning group have since
become extinct (State Schedule 'A' Land), but these lands are in the process of gradudly
reverting back to the taukel. Like freehold lands these lands are subject to accurate
surveying, mapping and regigiration, before being guaranteed by the Government.

The Freehold and State lands account for only 16% of Hiji's totd land area, but as
Crocombe (184,31) notes, this figure is "mideading and irrdevant”, because in terms of
vaue they incdude the best urban, commercid, industrid and agriculturd lands. They
account therefore for most of Fiji's land assets, and are owned generaly by non-indigenous
Hjians mogily Indians.

Native Leases are those Native lands that have been leased out: largdy to dlow the lands
that were not being used by their taukel land owners, to be used by the other peoples of
Fji, induding the non land-owning taukei. These lands make up the smal proportion of
Native lands that is more accessible and arable (31% of al Native Lands, or 25% of Fiji's
(totd land areq), and are found obvioudy, in the more vauable agriculturd lands such as
the cane growing areas, and near the main urban centres.

The great advantage of this ‘western' tenure system is that dedings for lands held under this
sysem are Sraghtforward and can be efficiently completed, and tenure over these lands is
generdly secure and guaranteed by the Government.



Adminigration of the lands hdd under this sysem of tenure lies with the Depatment of
Lands and the Regigrar of Titles for Freehold and State Lands, and with the Native Land
Trust Board and Regigtrar of Titlesfor the Native Leases.

3. Strengths and Weaknesses Of Existing Customary L and Tenure System:
3.1 Overlapping of customary and western land tenure boundaries:

In order to avoid the delays caused by the stringent survey requirements for the survey of
dienated lands (i.e. freehold land, state land, native leases), the NLTB has used what can
be teemed a Deeds System of Regidration for its leases. It therefore issues out
"Ingruments of Tenancies' for leases that are yet to be surveyed. Once surveyed to
cadastra dandards, these "Ingstruments of Tenancies' ae canceled and replaced with
Registered Lease documents.

This dtuation has meant that Lease Diagrams are issued by the NLTB for the leases, with
the ste being located approximately by NLTB officers, usng compass and chain or tape, in
many cases. Incidents of the land being gpportioned in this way being ether too large, or
incorrectly positioned on the ground till occur (Chang, 1993). This sometimes give rise to
disputes between the lessees and taukel land owners, paticulaly when a redefinition
survey caried out reveds tha the lessee has been unwittingly using a portion of Native
Land that he was not entitled to; or that the taukei land owners have been usng lands that
theoretically had been leased out to the lessee.

3.2 Existing system out of touch with reality:

The cusomary land tenure system was intended to preserve for dl time, the lands and
customs of the taukei. However as stressed earlier, the exising customary tenure system is
based on the British Adminidration cyddlisng a sysem tha was in operaion a a
paticular place and time. Given ther non-Fjian background, and the economical and
politicd condraints of the time, it was only naurd that they would modify or exclude
some seemingly less important but quite sSgnificant details in the system that they imposed
on Fiji (Ravuvu, 1988)

Thus while adopting the system as it sood then may have been the best solution at that
time, it has now become quite incongruous with exiding redities. For indance some of
today's young urban Fijians are not aware of ther triba groupings. This is undersandable
snce knowledge of their respective tokatoka, matagali or yavusa groupings is redly
needed only a certain times, such as during dection times, for land disputes, or when
consents are required for development works (which they have not interest in, being long-
setled out of ther villages). This is dso understandable in view of the fact that the
matagali was actudly a socid grouping of people that could arise under a vaiety of
conditions - conditions that need not and sometimes was not linked in any way to land.
Thus, snce the traditional socid groups are not so digtinct in the urban areas, where they
ae dfected by other dffilitions such as rdigious, sporting, busness, schoal,
neighborhood affiliations, the sysemsis not gpplication to the urban aress.



In addition imposing the matagali socid dructure into the whole country effectively forced
matagali that were numericdly smaler to be incorporated into the larger matagali groups.
Ravuvu (1988) notes however that there are times when the smdler, officdly non-existent
matagali gill retain their own identity, despite having been officidly subsumed by the
larger group.

3.3 Disincentives of customary group owner ship of land for individual enterprise

Although the fact that Native Lands cannot be sold has had the advantage of ensuring that
the taukei would not be dispossessed of their lands, it has dso disadvantaged them by
discouraging the more enterprisng members of the village from developing ther lands
further. For ingance there are many cases where an individud's initiatives or hopes of
improving his productivity is dunted by his falure to obtan the necessary matagali
goprova, as a result of rivdry, jedousy, or grudges hed againg the individuad by other
members d the matagali. Thus the individud's attempts a obtaining the required matagali
goprova for finance for the scheme fdls through. Land, which could have been more
productively and/or efficiently used, is therefore left undevel oped and under-used.

Another wdl known fact of cusomary group ownership is that it leaves the aspiring
individud famer vey vulnerable to unintentiond ‘exploitation’ by his fdlow matagali
members - i.e, there is the not unnatura tendency for the remaining villagers to ask the
'successful’ individud farmer for donations from either his crop or his livestock, when a
degth, birth or cdebration requires it. The continuing incidence of this has led invariably to
the failure of the individua farmer's enterprises.



