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Act No. 18 of 1971

AN ACT TO CONSOLIDATE AND AMEND THE LAW RELATING TO
PROPERTY AND FOR INCIDENTAL AND OTHER PURPQOSES

[1st August, 1971]
PART I-PRELIMINARY
Short title
1. ThisAct may be cited as the Property Law Act.
Inter pretation
2. Inthis Act, unless the context otherwise requires-
"court" means the Supreme Court;

"encumbrance’ means al mortgages, charges, estates or interests; and
encumbrance has a corresponding meaning, and includes every person entitled to
the benefit of an encumbrance, or entitled to require the payment or performance
thereof;

"executors' and "administrators' of a deceased person mean respectively the
persons to whom probate of the will or |etters of adminigration of the estate of the
deceased has been granted by the proper court, whether for general, specia or
limited purposes; and "executors' includes executors by right of representation;

"fine" includes premium or foregift, and any payment, consideration, or benefit in
the nature of afine, premium or foregift;

"income", when used with reference to land, includes rents and profits;

"instrument” includes a deed and awill and every document registered or capable
of regigtration under the Land Transfer Act, or in repect of which any memorid
isby that Act directed, required or permitted to be entered in the Register Book or

endorsed on any registered instrument;
"land" indudes dl estates and interestsin land,

"leasg" indudes a sub-lease and an agreement for alease or sub-lease or for a
tenancy and "lessee" and "lessor" have corresponding meanings,



"mortgage’ includes amortgage registered or capable of being registered under
the provisons of the Land Transfer Act, and aso includes a charge on any
property for securing money or money's worth or the performance or any
obligation; (Cap 131)

"mortgage money" means al moneys, whether principa sum, annuity, rentcharge
or other periodical payment, interest or other moneys whatsoever, owing under or
secured by amortgage;

"mortgagee” indudes any person from time to time deriving title under the
origind mortgagee; and "mortgagee in possesson” means a mortgagee who in
right of the mortgage has entered into and isin possession of the mortgaged
property;

"mortgagor” includes any person from time to time deriving title under the
origind mortgagor, or entitled to redeem or pay off a mortgage, according to his
edtate, interest or right in the mortgaged property;

"owner" means the owner of any property or any estate or interest therein, and
includes a proprietor;

"persond representative’ means an executor or administrator;

"possession” when used with reference to land, includes the receipt of income
therefrom;

"property” includes red and persond property, and any estate or interest in any
property rea or personal, and any debt, and any thing in action, and any other
right or interest;

"proprietor” means the person who for the time being is registered as the
proprietor of land subject to the provisions of the Land Transfer Act, or of any
edtate or interest therein and in the case of property or any estate or interest
therein not subject to the provisions of that Act whether on account of nor-
registration thereunder or otherwise means the owner of thet property or person
entitled to an estate or interest therein; (Cap. 131)

"purchaser" means a purchaser in good faith for valuable consideration and
includes alessee, mortgagee or other person who for valuable consideration
acquires an interest in property; and where the context so requires " purchaser™
includes an intending purchaser and "purchase’ has a corresponding meaning;

"regigered” or "duly registered” in the case of land or any estate or interest
therein means registered in the manner provided by the Land Transfer Act; and
"the register” and "regigtration” have corresponding meanings, (Cap. 131)



"rent” includes yearly or other rent, toll, duty, royalty, or other reservation by
mesasurement or otherwise;

"sale' means asde properly so cdled,

"trandfer" includes atransfer registered or capable of being registered under the
provisons of the Land Transfer Act, or any other Act and aso includes any
assgnment, appointment, lease, settlement or other transfer or assurance of any
property whether or not the sameis so registered or is capable of being so
registered and "tranders’ or "transferred” have corresponding meanings, (Cap.
131)

"trugt” and "trustee" have the same meaning asin the Trustee Act; (Cap. 65)
"will" indudes codicil.
Application of Act and savings

3.-(1) This Act shal be read and construed so as not to conflict with the provisions either
of the Land Transfer Act, or the Agriculturd Landlord and Tenant Act.
(Cap. 131, Cap. 270.)

(2) Subject to the provisons of subsection (1) and except as otherwise expressy provided
inthisAct, dl of the provisons of this Act shdl, asfar asthey are gpplicable, gpply to

land and instruments subject to the provisons of the Land Transfer Act and of the
Agricultura Landlord and Tenant Act.

(Cap. 131, Cap. 270.)

(3) Without prejudice to the operation of the Interpretation Act, any ateration, by this
Act, of the law, shal not, unless otherwise expresdy provided by this Act affect-
(Cap. 7.)

(a) any right accrued, or obligation incurred, before the commencement of this
Act under the law o dtered; or

(b) the vdidity or invdidity, or any operation, effect or consequence, of any
instrument executed or made, or of anything done or suffered before that date; or

(c) any action, proceeding or thing pending on that date or uncompleted on that
date and that action, proceeding and thing may be carried on and completed as if
the law had not been dtered.



PART II-DEEDS AND OTHER INSTRUMENTS
Formalities of deed

4.-(1) Every deed, whether or not affecting property, shal be signed by the party to be
bound thereby, and shall dso be attested by at least one witness not being a party to the
deed, but no particular form of words shal be requisite for the attestation.

(2) Sedling of adeed isnot necessary except in the case of a deed executed by a
corporation under its common or officid sedl.

(3) Formd ddivery and indenting are not necessary in any case.

(4) Every ingrument expressed or purporting to be an indenture or adeed or an
agreement under seal or otherwise purporting to be a document executed under sed and
which is executed as required by this section shal have the same effect as adeed duly
executed in accordance with the law in force immediately prior to the commencement of
thisAct.

(5) Every instrument registered or capable of being registered under the provisions of the
Land Transfer Act, shdl upon execution have the effect of a deed made between the
parties executing the same.

(Cap. 131)
Execution of instruments by or on behalf of corporations

5.-(1) A deed shdl be deemed to have been duly executed by a corporation aggregate in
favour of apurchaser, if the sed of that corporation is affixed to the deed in the presence
of and attested by a person who isits clerk, secretary or other permanent officer or his
deputy, and amember of itsboard of directors, council or other governing body.

(2) Where a sedl purporting to be the sedl of a corporation aggregate has been affixed to a
deed, attested by a person and a member purporting to be such aperson and such a
member asisreferred to in subsection (1), the deed shdl be deemed to have been duly
executed and to have taken effect accordingly.

(3) The board of directors, council or other governing body of a corporation aggregate
may, by resolution or otherwise, gppoint an agent either generdly or in any particular
case, to execute on behdf of the corporation any agreement or other instrument not under
sed in rdation to any matter within the powers of the corporation.

(4) When a person is authorised under a power of attorney or under any statutory or other
power to execute any insrument in the name of, or on behaf of a corporation, sole or
aggregate, he may as attorney execute the instrument by sgning the name of the
corporation and adding the words "by its attorney” and his own signature in the presence



of at least one witness and, subject to compliance by such attorney with the provisions of
subsection (3) of section 115, an instrument so executed shal take effect and be vaid as
if duly executed by the corporation.

(5) Where a corporation aggregate is authorised under a power of attorney or under any
datutory or other power to execute any ingrument in the name or on behdf of any other
person (including another corporation), an officer of the corporation aggregate appointed
for that purpose by the board of directors, council or other governing body of that
corporation by resolution or otherwise, may execute the insrument in the name of thet
other person; and if the instrument appears to be executed by an officer so appointed,
then in favour of a purchaser the instrument shall be deemed to have been executed by an
officer duly authorised.

(6) Theforegoing provisions of this section gpply to transactions wherever effected, but
only to instruments executed after the date of the coming into operation of this Act,

except that, in the case of powers or gppointments of an agent or officer, those provisons
apply whether the power was conferred or the appointment was made before or after that
date.

(7) Notwithstanding anything contained in this section, any mode of execution or
attestation authorised by law or by practice or by the statute, charter, memorandum or
articles, deed or settlement or other instrument congtituting the corporation or regulating
the affairs thereof, are (in addition to the modes authorised by this section) as effectud as
if this section had not come into operation.

Receipt for consideration money

6. An acknowledgement of the receipt of the consderation contained in the body of a
deed shall be as vdid and effectud in al respects asif the same had aso been endorsed

thereon.
Per sons taking who are not parties

7.-(1) A person may take an immediate or other interest in land or other property, or the
benefit of any condition, right of entry, covenant or agreement over or respecting land or
other property, athough heis not named as a party to the transfer or other instrument that
relates to the land or property.

(2) In cases other than those to which the provisions of subsection (1) are gpplicable,
where a contract expresdy in its terms purports to confer a benefit directly on a person
who is hot named as a party to the contract, that contract is enforceable by that personin
his own name subject to -

(a) al defences which would have been available to the defendant had the
plaintiff been named as a party to the contract;



(b) each person named as a party to the contract being joined as a party in the
proceedings, and

(c) the defendant againgt whom relief is sought being entitled to enforce as against

the plaintiff al obligations which in the terms of the contract are imposed on the
plaintiff for the benefit of the defendant.

(3) Unless the contract referred to in subsection (2) otherwise provides, the contract may
be cancelled by the mutua consent of the persons named as parties thereto a any time

before the person referred to in that subsection has adopted it either expresdy or by
conduct.

Description of deeds
8. Any deed, whether or not it is an indenture, may be described (at the commencement
thereof or otherwise) as a deed smply, or as atransfer, deed of exchange, settlement,
mortgage, charge, transfer of mortgage, gppointment, lease or otherwise according to the
nature of the transaction intended to be effected.

Exercise of powers
9. Where a power of gppointment by deed or writing, otherwise than by will, is exercised
by deed executed in the manner required by this Act, the deed shall be deemed to be a
vaid exercise of the power, notwithstanding that by the instrument creating the power
some additiond or other form of execution is required.
Appointments
10. No gppointment to be made by deed or writing (otherwise than by will) in exercise of
apower shal be valid unlessthe same is executed as a deed in accordance with the
provisons of this Act.
Leases need not be by deed

11. A deed is not necessary to the vaidity of alease.

Construction of expressions and asto time in contracts etc.

12. -(1) In al deeds, contracts, wills, orders and other instruments executed or made on or
after the commencement of this Act, unless the context otherwise requires-

(@) "month" means a cdendar month;

(b) "person” includes a corporation;



(c) the singular includes the plurd and vice versy;
(d) the masculine includes the feminine and vice versa;

(e) every word in ether of the said numbers or genders shal be construed as
including a body corporate.

(2) Stipulations in a contract, as to time or otherwise, that according to rules of equity are
not deemed to be or to have become of the essence of the contract, shal be construed and
have effect at law in accordance with the rules of equity.

PART |11 - GENERAL RULESAFFECTING PROPERTY
Uses not necessary

13. Every limitation which may be made by way of use operating under the imperid
enactment known as the Statute of Uses or under this Act may be made by direct trandfer
without the intervention of uses.

Estates tail abolished

14. (1) In any instrument coming into operation after the commencement of thisAct a
limitation which, if this section had not been passed, would have cregted an edtate tall
(legd or equitable) in any land in favour of any person shall be deemed to create an estate
infee ample (lega or equitable, as the case may be) in that land in favour of that person
to the exclusion of dl estates or interests limited to take effect after the determination or

in defeasance of any such edtate tail.

(2) Where at the commencement of this Act any person is entitled to an edtate tail (legd
or equitable), whether in possession, reversion or remainder, in any land, that person,
save as hereinafter mentioned, shall be deemed to be entitled to an estate in fee Imple
(legd or equitable, asthe case may be), in that land, to the exclusion of al estates or
interests limited to take effect after the determination or in defeasance of any such estate
tal.

(3) In subsection (2) the expression "edtate tail" includes that estate in fee into which an
edaetal is converted where the issue in tail is barred, but the persons claiming estates
by way of remainder are not barred; aso an edtate in fee voidable or determinable by the
entry of theissuein tail; but does not include the estate of atenant in tail after possibility
of issued extinct.

Freehold in future may be created

15. An edtate of freehold to take effect at a future time may be created by any deed by
which a present estate of freehold may be created.



Creation by deed of estate in chattel real

16. Any edtate or interest that is capable of being created by will in any chattel red may
also be created by deed.

When contingent remainders capable of taking effect

17. -(2) A contingent remainder shall be capable of taking effect notwithstanding the
destruction or determination by any means of the particular estate immediately preceding,
and notwithstanding that it may have been created expectant on the termination of aterm
of years.

(2) A contingent remainder or a contingent interest lying between two estates vested in
the same person shdl prevent the merger of those two edtates.

Rights of entry, etc.

18. Every right of entry, contingent remainder, and every contingent or executory or
future etate, right or interest in property, may be transferred by deed.

Certain expressions to be words of purchase; rulein Shelley's case abolished

19. Where in an ingrument coming into operation after the commencement of thisAct a
remainder is limited mediately or immediately to the heirs or heirs of the body of a
person to whom an estate for any life in the same property is expresdy given, the etate
of that person shall be an edtate for the life mentioned with remainder to the persons who
on the death of that person intestate would be beneficidly entitled to his property and in
the same shares.

Restriction on executory limitations

20. Where there is a person entitled to land for an estate in fee, or for aterm of years
absolute, or determinable on life, or for term of life, with an executory limitation over on
default or failure of dl or any of hisissue, whether within or at any specified period or
time or not, that executory limitation shal be or become void and incapable of taking
effect if and as soon as thereisliving any issue that has attained the age of twenty-one
years, of the class of default or failure whereof the limitation over was to take effect.

Abolition of restraint upon anticipation
21 .-(1) A redtriction upon anticipation or aienation atached to the enjoyment of any

property by awoman that could not have been attached to the enjoyment of that property
by aman is of no effect.



(2) This section gppliesto any ingrument whether executed before, on or after the
commencement of this Act.

Presumption of survivorship

22. In dl cases where, on or after the commencement of this Act, two or more persons
have died in circumstances rendering it uncertain which of them survived the other or
others, those deaths shall (subject to any order of the court) for dl purposes affecting the
title to property, be presumed to have occurred in order of seniority, and accordingly the
younger shdl be deemed to have survived the elder.

Equitable waste

23. An edtate for life without impeachment of waste shall not confer or be deemed to
have conferred upon the tenant for life any legd right to commit waste of the description
known as equitable waste, unless an intention to confer that right expressy appears by
the instrument creeting that estate.

No merger by operation of law

24. There shdl not be any merger by operation of law only of any estate the beneficia
interest in which would not be deemed to be merged or extinguished in equity.

Partial release of land from rent

25. A release from arent of part of the land out of which it is payable does not extinguish
the whole rent, but operates only to bar the right to recover any part of the rent out of the
land released, without prejudice to the rights of any persons interested in the land
remaining unreleased, and not concurring in or confirming the release.

Corporations may hold as joint tenants

26.-(1) A body corporate shal be capable of acquiring and holding any property in joint
tenancy in the same manner asif it were an individud, and where abody corporate and
an individua or two or more bodies corporate become entitled to any property under
circumstances or by virtue of any instrument which would, if the body corporate had
been an individud, have created ajoint tenancy they shdl be entitled to the property as
joint tenants:

Provided that the acquisition and holding of property by abody corporate in joint tenancy
shall be subject to the like conditions and redtrictions as attach to the acquisition and
holding of property by abody corporate in severdty.

(2) Where abody corporate is ajoint tenant of any property, then on its dissolution the
property shdl devolve on the other joint tenant.



Disclaimer of powers

27. -(1) A person to whom is given any power, whether coupled with an interest or not,
may by deed, disclaim, release or contract not to exercise the power, and after such
disclamer, release or contract shdl not be capable of exercisng or joining in the exercise
of the power.

(2) On any such disclaimer, release or contract the power may be exercised by the other
or others, or the survivor or survivors of the others, of the persons to whom the power is
given, unless the contrary is expressed in the instrument creeting the power.

(3) This section applies to powers created by instruments coming into operation either
before or after the commencement of this Act.

I ntermediate income of contingent or executory gifts

28. Where under an instrument, other than awill, property stands limited to a person for a
contingent or future interest, or stands limited to trustees upon trust for a person whose
interest is contingent or executory, that interest shall carry the intermediate income of that
property, from the time when the ingrument comes into operation, except so far asthe
income or any part thereof may be otherwise expresdy disposed of.

Receipts for income by married infants

29. A married infant shall have power to give vdid receipts for al income, including
accumulations of income made during minority, to which theinfant may be entitled in
like manner asif theinfant were of full age.

"Heirs" and other words interpreted

30. -(2) Where by or under the terms of any insgtrument coming into operation after the
commencement of this Act, any property would except for the provisions of this Act, vest
in-

(a) the heir or heirs of any person; or
(b) the next of kin of any person, such property shal vest in the persons who on

the death of the person intestate would be beneficidly entitled to hisred and
persona estate upon intestacy, and in the same shares.

(2) This section gpplies only if and so far as a contrary or other intention is not expressed
in the ingrument, and shal have effect subject to the terms of the ingrument and to the
provisons therein contained.



"Heirs of the body" and other words interpreted

31.-(1) Where by or under the terms of any instrument coming into operation after the
commencement of this Act, any property would, except for the provisons of this Act,
vestin -

(a) the heir or heirs of the body of any person; or

(b) the heir or heirs mde of any person or the heir or heirs made of the body of
any person; or

(c) the her or heirs femae of any person, or the heir or heirs femade of the body
of any person,

the property shdl vest asfollows-
in case (a) in the issue of that person as tenants in common per stirpes, and

in case (b) in the sons and issue of sons of that person as tenants in common per
dirpes, and

in case (€) in the daughters and the issue of daughters of that person as tenantsin
common per stirpes.

(2) This section applies only if and so far as a contrary or other intention is not expressed
in the instrument, and shal have effect subject to the terms of the instrument and to the
provisions therein contained.

Appointments valid notwithstanding objects excluded

32.-(1) An appointment in exercise of any power to appoint any property anongst severd
objects shdl be vaid and effectud notwithstanding that any one or more of the objects do
not by the gppointment or in default of appointment take a share or shares of the property.

(2) Nothing in this section shal prgjudice or affect any provison in any insrument

cregting any power which declares the amount of the share or shares from which no
object of the power shdl be excluded, or some one or more object or objects shal not be
excluded.

Transfer by person of property to himself

33. A person may transfer property to himsdlf or to himsalf and another person or
persons.



PART IV - PERPETUITIESAND ACCUMULATIONS
Application
34.-(1) Except where otherwise expresdy provided in this Part, this Part -

(a) insofar asit gppliesto wills, gpplies only to the wills of testators dying after
the commencement of this Act; and

(b) insofer asit appliesto ingruments other than wills, gpplies only to indruments
executed after that date.

(2) This Part binds the Crown.

Inter pretation
35. In this Part, unless the context otherwise requires -

"ingrument” indludes awill and aso indudes an instrument, testamentary or
otherwise, exercising a power of appointment, whether generd or specid, even if
the power were created before this Part came into operation; but does not include
any written law;,

"limitation” indudes any provigon in an ingrument whereby any property, or any
interest in any property, or any right, power, authority or discretion in or over or

in connection with any property, is or purports to be devised or bequeathed to, or
created for, or given or granted or appointed to or conferred upon, or otherwise
limited to, any person or purpose, and whether subject to a condition, precedent or
subsequent, or not.

The perpetuity period

36. In determining whether any limitation isinvaid asinfringing the rule of law known
asthe rule againgt perpetuities, the perpetuity period is, for the purposes of that rule, such
period of years not exceeding eighty as may be specified in the instrument creating that
limitation or, if no such period of yearsis specified in such ingrument, the period thet is
gpplicable under that rule a law.

Capacity to procreate or bear a child

37. -(1) This section goplies whenever, in determining whether any limitation isinvalid
asinfringing the rule againgt perpetuities, or in determining the right of any personsto

put an end to atrust or accumuletion, or generdly in the management or adminigtration of
any trust, estate or fund, or for any purposes rdating to the digpostion, transmission or



devolution of property, it becomes relevant to enquire whether any personisor a a
relevant date was or will be capable of procresting or bearing a child.

(2) Where this section gpplies, there is a presumption, rebuttable by sufficient evidence to
the contrary tendered at the time at which the matter falls for decison (but not
subsequently), thet -

(a) awoman who has atained the age of fifty-five yearsisincapable of bearing a
child; and

(b) amale or female who has not attained the age of twelve years is incapable of
procreating or bearing a child.

(3) Where this section gpplies, medical evidence that amae or femae of any ageisor a
ardevant date was or will be incapable of procresting or bearing achild isadmissblein
proceedings in order to establish that incapacity, and the court may accept any such
evidence of ahigh degree of improbability of procreating or childbearing asit thinks
proper as establishing the incapacity.

(4) Any decison of the court, in which any such presumption asis mentioned in
subsection (2) is applied or in which any such evidence as is mentioned in subsection (3)
is accepted remains effective notwithstanding the subsequent birth of a child; but if a
limitation, that is not itsdf invalid as infringing the rule againgt perpetuities, confers upon
that child or his spouse, or upon hisissue or the spouse of any of hisissue, aright to any
property, that right (including any right to follow or trace the property) is not affected by
the decision of the court.

Wait and seerule

38. -(2) A limitation shall not be declared or treated as invaid, as infringing the rule
againg perpetuities, unless and until it is certain that the interest that it creates cannot vest
within the perpetuity period or, if the limitation creates or confers agenerd power of
appointment over or in connexion with property, that the power cannot become
exercisable within the perpetuity period, but if the power becomes exercisable, within
that period, itisvaid.

(2) Where alimitation creates a power exercisable over or in connexion with any
property, whether that power be a specia power of appointment, or a power of
advancement or of distribution under a discretionary trust, or any other power (not being
agenera power of gppointment or a power that is exempted from the application of the
rule againgt perpetuities by section 25 of the Trustee Act), that limitetion isvalid, so far
astherule againgt perpetuitiesis concerned -
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(@) if the power is exercisable only during the perpetuity period; or



(b) if and to the extent that the power is exercised during the perpetuity period.

(3) Nothing in this section makes any person alifein being for the purpose of
ascertaining the perpetuity period unless that person would have been reckoned alifein
being for that purpose if this section had not been enacted.

Power of court to make declaration asto validity of limitations

39. -(2) A trustee of any property, or any person interested under, or on the invaidity of,
alimitation of property, may at any time gpply to the court for adeclaration asto the
vdidity, in repect of the rule againgt perpetuities, of alimitation of that property.

(2) The court may, on an gpplication under subsection (1), make a declaration, on the
basis of facts existing and events that have occurred at the time the declaration is made,
asto the vaidity or otherwise of the limitation in respect of which the gpplication is
made; but the court shal not make a declaration in respect of any limitation the validity
of which cannot be determined at the time a which the court is asked to make the
declaration.

Invalid age contingencies

40. -(1) Wherein an instrument the absolute vesting ether of capital or income of
property, or the ascertainment of a beneficiary or class of beneficiaries, is made to depend
on the attainment by any person of an age exceeding twenty-one years, and the gift to that
beneficiary or class or any member thereof, or any gift over, remainder, executory
limitation or trust arisng on the totd or partid falure of the origind gift, would, but for

this section, be rendered invdid asinfringing the rule againgt perpetuities, the instrument
takes effect for the purposes of that gift, gift over, remainder, executory limitation or trust
asif the absolute vesting or ascertainment had been made to depend on the person
ataining the age of twenty one years, and that age shdl be substituted for the age stated

in the indrument.

(2) This section gpplies to any instrument other than awill executed after the
commencement of this Act and to any testamentary gppointment (whether made in
exercise of agenera or specid power), devise or bequest contained in the will of a
person dying after that date, whether the will was made before or after that date; but, in
the case of an instrument executed, and the will of a person dying, after the
commencement of this Act, this section applies only to the extent provided in section 42.

(3) This section applies without prejudice to any provision whereby the absolute vesting
ether of capita or income of property, or the ascertainment of abeneficiary or class of
beneficiaries, is aso made to depend on the marriage of any person, or any other event
which may occur before the age stated in the instrument is attained.



Class gifts

41. -(1) A limitation to adass of personsis not invdid asinfringing the rule againgt
perpetuities by reason of the failure of the limitation as to some only of the members of
the class, but the limitation shall, in that case, be construed and take effect asalimitation
only to those members of the class who attain a vested interest within the perpetuity
period.
(2) This section applies only to the extent provided in section 42.

Order of applying rules
42 .-(1) Theprovisons of section 40 shal not be applied -

(a) unlessand until it is certain thet alimitation asworded isinvalid asinfringing
the rule againg perpetuities; and

(b) unless ether -

(i) the gpplication of the provisions of that section would render the
limitation vdid; or

(i) the application of the provisons of that section, in conjunction with
the provisions of section 41, would render the limitation vaid.

(2) The provisons of section 41 shdl not be applied unless and until -

(a) itiscertain that alimitation asworded isinvaid asinfringing the rule againgt
perpetuities; and

(b) any invaid age contingency in that limitation has been reduced in accordance
with the provisons of section 40 as applied by subsection (1)

43. The widow or widower of aperson who isalifein being for the purpose of therule
againg perpetuities shdl be deemed alife in being for the purpose of -

(a) alimitation in favour of that widow or widower; and
(b) alimitation in favour of a person who attains, or of a class the members of

which attain, according to the limitation, a vested interest on or &fter the degth of
the survivor of that person and his spouse.



Dependent limitations

44. -(1) A limitation, that itsdf complies with the rule againgt perpetuities, is not
invaidated solely by reason of its being preceded by one or more invalid limitations,
whether or not it expresdy, or by implication, takes effect after, or subject to, or is
dependent upon, those invaid limitations or any of them.

(2) Where alimitation isinvadid asinfringing the rule againgt perpetuities, any
subsequent vaid limitation is thereby accelerated.

Options
45. -(1) Therule againgt perpetuities does not apply to -

(a) an option granted to alessee in respect of the property demised, being an
option exercisable only during the currency of the lease or within one year after
the expiration thereof and enabling the lessee or the lessee for the time being to
purchase the freehold or other superior interest in the demised property; or

(b) an option to acquire an interest in land, not being an option to which paragraph
(a) refers.

(2) An option to which paragraph (b) of subsection (1) refers, and which according to its
termsis, or may be, exercisable at a date more than twenty-one years from the date of its
grant, becomes void, on the expiry of twenty-one years from the date of its grant, as
between the origind parties to that grant and al persons claming through them.

(3) Nothing in this section affects an option for renewa contained in alease or apre-
emptive right to acquire an individua unit or individua units of accommodetionin a
building containing severd units.

Application of the rule to possibilities of reverter, rights of entry and resulting trusts
46. -(1) Therule against perpetuities as amended by this Part applies -

(a) to aposshility of reverter in land consequent upon a fee Smple determinable;
and so that, if the fee smple does not determine within the perpetuity period, it
thereafter continues as afee smple absolute;

(b) to aright of entry for condition broken the exercise of which may determine a
fee ample subject to a condition subsequent; and o that, if the right of entry is
not exercised within the perpetuity period, the fee smple thereafter continues as a
fee smple absolute; and



(c) to aninterest in property by way of resulting trust analogous to a possibility to
areverter in land; and so thet, if the initid trust does not determine within the
perpetuity period, the interest it creates thereafter continues as an absolute
interest.

(2) The provisions of subsection (1) apply astherein provided, whether the determinable
or conditiond edtate or interest is charitable or not, except that the rule against
perpetuities does not gpply to a gift over from one charity to another.

Power s of appointment

47. For dl purposes connected with the rule againgt perpetuities, a power of gppointment
under which thereisa sole donee who is at al times free, without the concurrence of any
other person, to gppoint the whole of the property to himsdlf isagenerd power, and
every other power of appointment is a specia power; but, notwithstanding the foregoing
provisons of this section, an gppointment made by will under a power that would, but for
the fact that it was made exercisable only by will, have been agenerd power isto be
treated as having been made under a generd power for al purposes connected with the
rule againgt perpetuities.

Accumulations of income

48. -(1) Where property is settled or digposed of in such manner that the income thereof
may or shall be accumulated whally or in part, the power or direction to accumulate that
incomeisvdid if the digpogtion of the accumulated income s, or may be, vaid and not
otherwise.

(2) Nothing in this section affects the right of any person or persons to terminate an
accumuletion that is for his or their benefit or any jurisdiction or power of the court to
maintain or advance out of accumulations or any powers of atrustee under Part V of the
Trustee Act.
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(3) For the avoidance of doubt, it is hereby declared that this section has effect only as
provided by section 34.

Rulein Whitby v. Mitchell abolished
49. The rule of law prohibiting the limitation after alife interest to an unborn person, of

an interest in land to the unborn child or other issue of an unborn person is hereby
abolished, but without prejudice to any other rule relating to perpetuities.



Superannuation funds, etc.

50. -(1) Therule againgt perpetuities does not apply and shal be deemed never to have
applied to -

(a) atrusgt or fund established for the purpose of making provision by way of
assgtance, benefit, superannuation, allowances, gratuities or pensons for the
employees of any employer or the widows, widowers, children, grandchildren,
parents or dependants of any of those employees or for any persons duly selected
or nominated for that purpose pursuant to the provisons of the trust or fund; and

(b) atrust or fund established for the purpose of making provision by way of
Superannuation for persons (not being employees) engaged in any lawful
profession, trade, occupation or caling or the widows, widowers, children,
grandchildren, parents or dependants of any of those persons or for any persons
duly selected or nominated for that purpose pursuant to the provisons of the trust
or fund.

(2) In paragraph (a) of subsection (1), "employee” includes any director, officer, servant
or person a any time in the employment-

(a) of an employer;
(b) of an employer that isa subsidiary of an employer; or
(c) of an employer that isdlied to, or associated with, an employer; or

(d) of an employer that isdlied to, or associated with, a subsidiary of an
employer; or

(e) of an employer having a subsidiary; or

() of an employer whose businessis acquired by an employer, that establishes or
contributes to a trust or fund such asis mentioned in that paragraph; and in this
subsection "employer" includes a company.

PART V-PROTECTION OF PURCHASERS
AND CREDITORS

Alienation with intent to defraud creditors

51.-(1) Save as provided by this section, every dienation of property with intent to
defraud creditors shall be voidable at the instance of the person thereby prejudiced.

(2) This section does not affect any law for the time being in force rdating to bankruptcy.



(3) This section does not extend to any estate or interest in property dienated to a
purchaser in good faith not having, at the time of the dienation, notice of the intention to
defraud creditors.

Voluntary transfer of land with intent to defraud purchaser

52. -(1) Every indrument (other than awill) which operates, or on registration would
operate, as avoluntary dienation of land shdl, if made with intent to defraud a
subsequent purchaser, be voidable at the instance of that subsequent purchaser.

(2) For the purpaoses of this section, no such instrument shdl, if registered before a
subsequent purchase, be deemed to have been made with intent to defraud by reason only
of that purchase, or that the instrument was not made for valuable consideration.

Purchase in good faith of reversion not to be set aside for undervalue only

53. No purchase of any reversonary interest in red or persona estate made in good faith
and without fraud or unfair dedling shdl heresfter be opened or set aside merely on the
ground of undervaue.

Payment of consideration money to barrister and solicitor

54. -(1) Where a barrister and solicitor produces an instrument having in the body thereof
or endorsed thereupon a receipt for consideration money or other consideration, the
ingtrument being executed or the endorsed receipt being signed by the person entitled to
give arecapt for that consderation, the instrument shal be sufficient authority to the
person ligble to pay or give the consderation for his paying or giving the sameto the
barrister and solicitor, and it shal not be necessary for the barrister and solicitor to
produce any separate or other direction or authority in that behaf from the person who
executed or Sgned the instrument or receipt.

(2) This section aso applies where the instrument is executed or the receipt is Signed by
trustees.

PART VI - COVENANTSAND POWERS
Benefit of covenantsrelating to land

55. -(2) A covenant, whether express or implied by or under the provisons of thisor any
other Act, rdaing to any land of the covenantee shdl, unless a contrary intention is
expressed, be deemed to be made with the covenantee and his successorsin title and the
persons deriving title under him or them, and, subject as aforesaid, shal have effect asif
those successors and other persons were expressed.



(2) For the purposes of this section, in connexion with covenants restrictive of the user of
land, the expression "successorsin title' shal be deemed to include the owners and
occupiers for the time being of the land of the covenantee intended to be benefited.

Burden of covenants relating to land

56. -(1) A covenant, whether express or implied by or under the provisons of thisor any
other Act, rdating to any land of a covenantor or capable of being bound by him by
covenant shdl, unless a contrary intention is expressed, be deemed to be made by the
covenantor on behdf of himsdf and his successorsin title and the persons deriving title
under him or them, and, subject as aforesaid, shall have effect asif those successors and
other persons were expressed.

(2) This section extends to a covenant to do some act relaing to the land, notwithstanding
that the subject matter may not be in existence when the covenant is made,

(3) For the purposes of this section, in connexion with covenants restrictive of the user of
land, the expression "successors in title”" shal be deemed to include the owners and
occupiers for the time being of the land.

Effect of covenant with two or more jointly

57. -(2) A covenant, whether express or implied by or under the provisons of thisor any
other Act, and a contract by deed, and abond or obligation by deed, made with two or
more jointly, to pay money, or to transfer property or to do any other act to them or for
their benefit shal be deemed to include, and shdl by virtue of the provisons of this Act
imply, an obligation to do the act to or for the benefit of the survivor or survivors of
them, and to or for the benefit of any other person on whom devolves the right to sue on
the covenant, contract, bond or obligation.

(2) This section gpplies only in so far as a contrary intention is not expressed in the deed
containing the covenant or contract, or in the bond or obligation, and shdl have effect
subject to the provisons thereof.

Covenants and agreements made by a person with himself and others
58. A covenant, whether express or implied by or under the provisions of this or any
other Act, or an agreement made by a person with himself and another or others, shall be
consirued and be capable of being enforced in like manner asif the covenant or
agreement had been made with the other or others.

Covenants to be joint and several

59. Where under a covenant whether express or implied by or under the provisons of this
or any other Act, more persons than one are covenantors, the covenant shall, unlessa



contrary intention is expressed, be deemed to bind the covenantors and any two or greater
number of them jointly and each of them severdly.

Implied covenants may be negatived

60. A covenant implied or a power conferred by or under the provisons of this or any
other Act shal have the same force and effect, and may be enforced in the same manner,
asif it had been set out a length in the instrument:

Provided that, unless otherwise expressed in this or such other Act, any such covenant or
power may be negatived, varied or extended in the instrument, or by a memorandum in
writing endorsed thereon and executed as a deed is required to be executed by the parties
to the instrument intended to be bound thereby.

Benefit of covenant for title

61. The benefit of a covenant for title implied by or under the provisons of this or any
other Act shall be annexed and incident to and shal go with the estate and interest of the
implied covenantee, and may be enforced by any person in whom that estate or interest
is, for the whole or any part thereof, from time to time vested.

PART VII - COVENANTS IMPLIED IN TRANSFERS GENERALLY

Covenantsimplied in transfer by way of sale, etc.

62. -(1) In every transfer by way of sae, marriage settlement or lease, and in every other
transfer for valuable consideration, there shdl be implied (except where the transferor isa
trustee or mortgagee of the property concerned) the following covenants by the transferor
with the transferee-

(a) acovenant that the transferor has good right and full power to transfer and
assure the property purported to be transferred, and that free and clear from al
encumbrances other than such as are mentioned in the transfer;

(b) acovenant that the transferee of the property and al persons claiming through
or under him, shdl quietly enjoy the same without any disturbance by the
trandferor or by any person claming through or under him;

(c) acovenant that the transferor and his personal representatives and all other
persons having or claming any interest in the subject-matter of the transfer, will,

at the cost of the person requiring the same, do and execute dl such acts and
transfers for the better assuring of the property purported to be thereby transferred
as may from time to time be reasonably required by the transferee or any person
caming through or under him,



Covenant between transferee and transferor implied in transfer subject to a mortgage

63. In every trandfer of land subject to a mortgage there shall be implied a covenant by
the trandferee with the trandferor that the transferee will pay the money secured by such
mortgage and perform and observe dl the covenants, conditions and other provisons
contained or implied in such mortgage and will indemnify the transferor againg all
ligbility in repect of the same.

Covenant implied in transfer of a lease

64. In every trandfer of alease there shal be implied a covenant by the transferee with the
transferor that the transferee will pay the rent reserved by the lease and perform and
observe dl the covenants, conditions and other provisions contained or implied in the
lease and will indemnify the trandferor againg dl liahility in repect of the same.

Further covenant implied in transfer of a lease

65. In every transfer of alease (except where the transferor is a trustee or mortgagee of
the lease) there shal beimplied a covenant by the transferor with the transferee thet the
rent payable under the lease and the covenants and conditions of the lease to be paid or
performed and observed by the lessee have been respectively paid, performed and
observed up to the date of the transfer.

Covenant implied in transfer by trustee or mortgagee

66. Where the trandferor is atrustee or mortgagee of the property transferred there shal
be implied the following covenant on the part of the transferor, which covenant shdl be
deemed to extend to his own acts only, namely, that he has not executed or done, or
knowingly suffered, or been party or privy to, any deed or thing whereby or by means
whereof the subject-meatter of the transfer or any part thereof is or may be impeached,
charged, affected or encumbered in title, estate or otherwise, or whereby or by means
whereof heisin any wise hindered from transferring the subject- matter of the transfer or
any part thereof in the manner in which it is expressed to be transferred.

PART VIII - MORTGAGES
Mortgage of a lease to include tenant's fixtures

67. A mortgage of alease shdl include and be acharge on al fixtures on the land the
subject of the lease which by the express or implied terms of the lease are removable by
the lessee and shall dso be a charge on al compensation moneys which by the express or
implied terms of the lease or by or under the provisions of any Act are payable to the
lessee in respect of any improvements made on the land.



Covenants, etc., implied in all mortgages

68. In every mortgage of land there shdl be implied the covenants by the mortgagor and
the powers and conditions set forth in the Schedule, except in so far asthe same are
varied or negatived in the mortgage, and except dso that clauses (9), (10) and (11) of that
Schedule shdl beimplied only in mortgages subject to a prior mortgage or mortgages,

and that cdlauses (12), (13) and (14) of that Schedule shdl be implied only in mortgages of
alease.

Transferee of land subject to mortgage personally liable to mortgagee

69. In every transfer of land subject to a mortgage the transferee shdl, unless a contrary
intention gppears in such mortgage and irrespective of whether he has signed the transfer
become persondly ligble to the mortgagee for the payment of al money secured by such
mortgage and shdl aso become persondly liable to the mortgagee for the fulfilment and
observance of al covenants, conditions and other provisons contained or implied in such
mortgage as if he were an original mortgagor of the land and had covenanted with the
mortgagee for such payment as aforesaid and for the fulfilment and observance of such
covenants, conditions and other provisions as aforesaid, and the mortgagee shall have
remedy directly againg the transferee accordingly, but nothing herein shal extinguish the
liability of any origind mortgagor under the mortgage or the liability of any intermediate
transferee of the land subject to the mortgage:

Provided that nothing in this section shall render an executor or administrator or trustee
personally liable in respect of the estate of a deceased person or in respect of any land
subject to atrust, as the case may be, except to the extent of the property under his
control as such executor or adminigtrator or trustee.

Effect of advance on joint account, etc.

70. -(1) Where, in amortgage, or an obligation for payment of money, or atransfer of a
mortgage or of such an obligation, the sum, or any part of the sum, advanced or owing is
expressed to be advanced by or owing to more persons than one, out of money or as
money belonging to them on ajoint account, or where a mortgage, or such an obligation,
or such atrandfer, is made to more persons than one jointly and not in shares, the
mortgage money or other money or money's worth for the time being due to those
persons on the mortgage or obligation shdl, as between them and the mortgagor or
obligor, be deemed to be and remain money or money's worth belonging to them on a
joint account; and the receipt in writing of the survivors or lagt survivor of them, or of the
persona representatives of the last survivor, or their or his assigns, shdl be a complete
discharge for al money or money's worth for the time being due, notwithstanding any
notice to the payer of a severance of the joint account.

(2) This section applies only in so far as a contrary intention is not expressed in the
mortgage, obligation or transfer, and shall have effect subject to the terms and provisons
thereof.



Security for further advances

71. Where a mortgage purports to secure a principal sum the amount of which is specified
therein (whether or not the mortgage aso purports to secure further advances), the
mortgagee shdl have the right to advance from time to time to the mortgagor the whole

or any part of the principad sum the amount of which is so specified so asto rank in
priority to any subsequent mortgage, notwithstanding that the advance is made after the
execution or registration of the subsequent mortgage, and whether or not the mortgagee
has actua or congtructive notice of the subsequent mortgage at the time of making the
advance:

Provided that, except in the case of amortgage securing advances on current account, any
part of the principa sum which has been repaid to the mortgagee and readvanced to the
mortgagor shall be deemed for the purposes of this section not to form part of the
principa sum specified in the mortgage.

Repayment of mortgages

72. -(1) A mortgagor is entitled to redeem the mortgaged property a any time before the
same has been actudly sold by the mortgagee under his power of sde, on payment of al
moneys due and owing under the mortgage & the time of payment.

(2) A mortgagor is entitled to redeem the mortgaged property athough the time for
redemption gppointed in the mortgage has not arrived; but in that case he shdl pay to the
mortgagee, in addition to any other moneys then due and owing under the mortgage,
interest on the principal sum secured thereby for the unexpired portion of the term of the
mortgage.

(3) A mortgagor seeking to redeem after the expiry of the term of the mortgage, or of any
further term for which it has been renewed or extended, shal give to the mortgagee three
clear months natice in writing of hisintention to redeem, or shdl pay to the mortgagee
three months interest in lieu thereof:

Provided that this subsection shal not apply in any case where the mortgagee has entered
into possession of the mortgaged property or any part thereof, or has taken any stepsto
redlize his security.

(4) For the purposes of this section, the expression "moneys due and owing under a
mortgage” includes al expenses reasonably incurred by the mortgagee-

(a) for the protection and preservation of the mortgaged property or otherwisein
accordance with the provisons of the mortgage; and

(b) with aview to the redlization of his security,



and in ether case includes interest on the sums so expended at the rate expressed in the
mortgage.

Mortgagor may require mortgagee to transfer instead of discharging

73. -(1) Where amortgagor is entitled to redeem he shdl by virtue of this Act have power
to require the mortgagee, instead of discharging, and on the terms on which he would be
bound to discharge, to transfer the mortgage to any third person as the mortgagor directs;
and the mortgagee shdl by virtue of this Act be bound to transfer accordingly.

(2) This section gpplies to mortgages made either before or after the commencement of
this Act, and shdl have effect notwithstanding any stipulation to the contrary; but does
not apply where the mortgagee is or has been in possession.

Encumbrancee to have the like right

74. Thelike right to require a mortgagee to transfer the mortgage to a third person shall
belong to and may be enforced by each encumbrancee or by the mortgagor,
notwithstanding any intermediate encumbrance; but arequisition of an encumbrancee
shall prevail over arequisition of the mortgagor, and, as between encumbrancees, a
requisition of a prior encumbrancee shdl prevail over arequidtion of a subsequent
encumbrancee.

Mortgagee may, after default, enter into possession

75. A mortgagee, upon default in payment of the mortgage money or any part thereof,
may enter into possession of the mortgaged land by receiving the rents and profits thereof
or may distrain upon the occupier or tenant of the said land for the rent then due.

Further powers of mortgagee as to receipt of rent, etc.

76. Whenever amortgagee gives notice of his demand to receive the rents and profits of
the mortgaged land to the tenant or occupier or other person liable to pay on account of
the rents and profits thereof, al the powers and remedies of the mortgagor in regard to
receipt and recovery of and giving discharges for such rents and profits shall be

suspended and transferred to such mortgagee until such notice be withdrawn or the
mortgage is satisfied and a discharge thereof duly registered, and in every such casethe
receipt in writing of the mortgegee shdl be sufficient discharge for any rents and profits
therein expressed to be received, and no person paying the same shdl be bound to inquire
concerning any default or other circumstance affecting the right of the person giving such
notice beyond the fact of hisbeing duly registered as mortgagee of the land:

Provided that nothing herein contained shdl interfere with the effect of any rule, order or
judgment of the court in regard to the payment of rent under the specia circumstances of



any case, nor shall preudice any remedy of the mortgagor againg the mortgagee for
wrongful entry or for an account.

Mortgagor in default

77. If default is made in payment of the mortgage money or any part thereof, or in the
performance or observance of any covenant expressed in any mortgage or in this Act
declared to be implied in any mortgage, and such default is continued for one month or
for such other period of time asisin such mortgage for that purpose expresdy fixed, the
mortgagee may serve on the mortgagor notice in writing to pay the mortgage money or to
perform and observe the covenants therein expressed or implied, as the case may be.

Notice not required when money payable on demand

78. Where money secured by a mortgage is made payable on demand, ademand in
writing pursuant to the provisons of the mortgage shall be deemed to be the notice in
writing to pay the money owing provided for by section 77, and no other notice shdl be
required to creete the default in payment mentioned in section 79.

Mortgagee may sell

79. -(2) If default in payment of the mortgage money or in the performance or observance
of any covenant continues for one month after the service of the notice referred to in
section 77, the mortgagee may sal or concur with any other person in sdlling the
mortgaged property, or any part thereof, either subject to prior leases, mortgages and
encumbrances or otherwise, and either together or in lots, by public auction or by private
contract, or partly by the one and partly by the other of those methods of sale, and subject
to such condition asto title or evidence of title, time or method of payment of the
purchase money or otherwise as the mortgagee thinks fit, with power to vary any contract
for sdle and to buy in a any auction or to vary or rescind any contract for sdle and to
resdll without being answerable for any loss occasioned thereby, with power to make
such roads, streets and passages and grant such easements of right of way or drainage
over the same as the circumstances of the case require and the mortgagee thinks fit, and
may make and sign such transfers and do such acts and things as are necessary for
effectuating any such sde.

(2) No purchaser shall be bound to see or inquire whether default has been made or has
happened, or has continued, or whether notice has been served, or otherwise into the
propriety or regularity of any such sae.

(3) Where atransfer is made in purported exercise of the power of sale conferred by this
Act, thetitle of the transferee shall not be impeachable on the ground that no cause had
arisen to authorize the sale or that due notice was not given or that the power was
otherwise improperly or irregularly exercised, but any person damnified by any
unauthorized or improper or irregular exercise of the power shdl have hisremedy in
damages againgt the person exercising the power.



Restriction on power of variation in case of land

80. Except as therein provided the provisons of sections 77, 78 and 79 may not be
negatived or varied in the case of a mortgage of land.

Application of purchase money

81. The purchase money arising from the sde by the mortgagee of any mortgaged
property shal be gpplied as follows-

(@) firdt, in payment of the expenses of and incidenta to the sale and consequent
on the default;

(b) Secondly, in payment of the moneys which are due or owing under the
mortgege;

(c) thirdly, in payment of subsequent mortgages or encumbrances, if any, inthe
order of their respective priorities, and

(d) fourthly, the surplus, if any, shal be paid to the mortgagor.
Mortgagee may appoint receiver

82. -(1) When a mortgagee has become entitled to exercise the power of sde conferred by
the provisions of this Act, he may by writing under his hand appoint such person as he
thinksfit to be recaiver, and the person so appointed shall be entitled to exercise the
powers by this Act conferred on areceiver.

(2) The receiver shal be deemed to be the agent of the mortgagor and the mortgagor shall
be soldly responsible for the recelver's acts or defaults unless the mortgage otherwise
provides.

(3) Thereceiver shdl have power to demand and recover dl the income of the property
of which he is gppointed receiver by action, distress or otherwise in the name ether of the
mortgagor or of the mortgagee to the full extent of the estate or interest which the
mortgagor could dispose of and to give effectud receipts accordingly for the same.

(4) A person paying money to the receiver shall not be concerned to inquire whether any
case has happened to authorize the receiver to act.

(5) The recaiver may be removed and a new receiver may be gppointed from time to time
by the mortgagee by writing under his hand.

(6) Therecaiver shdl be entitled to retain out of any moneys received by him for his
remuneration and in satisfaction of al cogts, charges and expenses incurred by him as



recelver acommission at such rate not exceeding five per cent on the gross amount of all
moneys received as is gpecified in his gpopointment, and, if no rate is so specified, then at
the rate of five per cent or at such higher rate as the court thinks fit to allow on
gpplication made by him for the purpose.

(7) Thereceiver shdl, if so directed in writing by the mortgagee, insure and keep insured
againg loss or damage by fire out of the moneys received by him any building, effects or
property comprised in the mortgage, whether affixed to the land or not, being of an
insurable nature.

(8) Therecaver shdl gpply dl moneys received by him as follows-

(a) indischarge of dl rents, taxes, rates and outgoings whatsoever affecting the
mortgaged property; and

(b) in keegping down dl annua sums or other payments and the interest on dl
principa sums having priority to the mortgage in right whereof heisthe receiver;
and

(¢) in payment of his commission and of the premiums on fire, life or other
insurance, if any, payable under the provisons of the mortgage or of this Act and
the cogts of executing necessary or proper repairs directed in writing by the
mortgages; and

(d) in payment of the interest due and unpaid and accruing due in respect of any
money due under the mortgage; and

(e) in or towards discharge of the principal money, annuity, rent-charge or
periodical payment due under the mortgage, if so directed in writing by the
mortgagee, and shdl pay theresidue, if any, of the moneys received by him to the
person who, but for the possession of the receiver, would have been entitled to
receive the income of the mortgaged property or who is otherwise entitled to that

property.
Mortgagee of leasehold liable for rent after entry

83. Every mortgagee of an estate in leasehold in land or any person claiming such an
edtate in the land as a purchaser or otherwise from or under any such mortgagee, after
entering into possession of the land or the rents and profits thereof, shdl, during that
possession and to the extent of any rents and profits which may be received by him,
become and be subject and liable to the lessor of the land, or the person for the time being
entitled to the lessor's estate or interest in the land, to the same extent as the lessor was
subject to and liable for prior to that mortgagee, or other person, entering into possession
of the land or the rents and profits thereof.



Mortgagee's receipts, discharges, etc.

84. -(1) The receaipt in writing or amortgagee shdl be a sufficient discharge for any
money arisng under the power of sale conferred by this Act, or for any money or
securities comprised in his mortgage or arising thereunder, and a person paying or
transferring the same to the mortgagee shal not be concerned to inquire whether any
money remains due under the mortgage or to see to the gpplication of the money or
securities so paid or transferred.

(2) Money received by a mortgagee under his mortgage, or from the proceeds of
securities comprised in his mortgage, shdl be applied in like manner asin this Act

directed respecting money received by him arising from a sale under the power of sde
conferred by this Act, but with this variation: that the costs, charges and expenses payable
shall include the costs, charges and expenses properly incurred of recovering and
recelving the money or securities, and of conversion of securities into money instead of
those incident to sde.

Sections 68 to 83 to apply only in case of mortgage by deed

85. The provisons of sections 68 to 83 inclusve shdl only gpply in cases where the
mortgage is made by deed or under the provisions of this or any other Act is deemed to
be so made or to have the effect of a deed.

Equitable mortgages and charges

86. - (1) A person having an equitable mortgage or charge on land created by writing or
by deposit of an instrument of title registered under the provisons of the Land Trandfer
Act, for securing the payment of money and who has obtained a judgment of the court for
the sum due may apply for and obtain an order for sde of the property subject to such
terms and conditions as the court may direct.

(Cap. 131.)

(2) A person who has, under the provisions of section 32 of the Supreme Court Act,
obtained an order imposing a charge on any land for securing the payment of any moneys
due or to become due under any judgment or order of the court may, subject to the
provisons of any law for the time being in force requiring the registration of such charge,
on default being made by the debtor in payment of any such money, apply to the court for
and obtain an order for the sale of such land, subject to such terms and conditions as the
court may direct.

(Cap. 13.)

(3) Where an order for saleis made by the court under the provisions of this section, the
court may in favour of the purchaser make a vesting order transferring the property or
may gppoint a person to transfer the same.



Restriction on consolidation

87. A mortgagor seeking to redeem any one mortgage shal, by virtue of this Act, be
entitled to do so without paying any money due under any separate mortgage made by
him or by any person through whom he clams, on property other than that comprised in
the mortgage that he seeks to redeem.

Retrospective operation of Part VIII

88. The provisons of this Part, with the exception of section 68, gpply to al mortgages of
land whether executed before or after the commencement of this Act.

PART IX-LEASES AND TENANCIES
Termination of tenancies
89. -(1) No tenancy from year to year isimplied by payment of rent.

(2) In the absence of express agreement between the parties, a tenancy of no fixed
duration in respect of which the rent is payable weekly, monthly, yearly or for any other
recurring period may be terminated by ether party giving to the other written notice as
follows-

(a) wheretherent is payable yearly or for any recurring period exceeding one
year, a least Sx months notice expiring at the end of any year of the tenancy; or

(b) wheretherent is payable for any recurring period of less than one year, notice
for at least aperiod equd to one rent period under the tenancy and expiring a any
time, whether a the end of arent period or not.

Covenantsimplied in leases

90. In every lease of land there shal be implied the following covenants by the lessee, for
himsdlf, his persona representative, transferees and assgns with the lessor and his
personal representatives and transferees. -

(@) that he or they will pay the rent thereby reserved at the time therein
mentioned:

Provided that in case the demised premises or any part thereof shal a any time
during the continuance of the lease, without neglect or default of the lessee, be
destroyed or damaged by fire, flood, lightning, storm, tempest or earthquake so as
to render the same unfit for the occupation and use of the lessee, then and so often
as the same shall happen, the rent thereby reserved, or a proportionate part
thereof, according to the nature and extent of the damage, shall abate, and dl or



any remedies for the recovery of the rent or the proportionate part thereof shall be
suspended until the demised premises shdl have been rebuilt or made fit for the
occupation and use of the lessee, and in case of any dispute arisng under this
proviso the same shdl be referred to arbitration under the provisions of the
Arbitration Act;

(b) that he or they will, at al times during the continuance of the said lease, keep,
and a the termination thereof yield up, the demised premisesin good and
tenantable repair, having regard to their condition at the commencement of the
sad lease, accidents and damage from fire, flood, lightning, storm, tempest,
earthquake and fair wear and tear (al without neglect or default of the lessee)
excepted.

Powersin lessor

91. In every lease of land there shal be implied the following powersin the lessor, his
persona representatives and transferees:

(a) that he or they may, by himsdf or themselves, or hisor their agents, at all
reasonable times, enter upon the demised premises and view the Sate of repair
thereof, and may serve upon the lessee, his persona representatives, transferees or
assigns, anotice in writing of any defect requiring him or them, within a
reasonable time, to be therein prescribed, to repair the same in accordance with
the covenant in that behdf contained or implied in the lease;

(b) that whenever the rent reserved isin arrear he or they may levy the same by
distress,

(c) that whenever the rent or any part thereof, whether legally demanded or not, is
in arrear for the space of one month, or whenever the lessee has failed to perform
or observe any of the covenants, conditions or stipulations contained or implied in
the lease, and on the part of the lessee to be performed, or observed, he or they
may re-enter upon the demised premises (or any part thereof in the name of the
whole) and thereby determine the estate of the lessee, his persona representatives,
transferees or assgns, therein, but without rdleasing him or them from liability in
respect of the breach or non-observance of any such covenant, condition or
dipulation.

Implied covenant in a sublease

92. There shal be implied in every sublease a covenant by the sublessor, his persord
representatives and transferees with the sublessee, his persona representatives,
transferees and permitted assigns that the sublessor shal pay the rent and perform and
observe dl the covenants and conditions in. the headlease contained or implied and by
him to be performed or observed.



Effect of licenceto assign

93. A condition or covenant not to assign or underlet or to do any other act without
licence shdl not be released or determined by any such licence.

No fine for licenceto assign

94. Indl leases containing a covenant, condition or agreement that the lessee shdl nat,
without the licence or consent of the lessor, assign, underlet, part with the possession or
dispose of the demised premises or any part thereof, that covenant, condition or
agreement shdl, unless the lease contains an express provision to the contrary, be deemed
to be subject to a proviso to the effect that no fine or sum of money in the nature of afine
shall be payable for or in respect of any such licence or consent; but this proviso shdl not
preclude the right to require the payment of a reasonable sum in respect of any legd or
other expenses incurred in relation to the licence or consent.

Assignment by trustee or liquidator etc.

95. Neither the assignment or underletting of any leasehold by atrustee in bankruptcy, or
by the liquidator of acompany, or by the Sheriff under an execution, nor the bequest of a
leasehold, shal be deemed to be a breach of any covenant, condition or agreement
referred to in section 94 unless the contrary is expresdy declared in the lease.

Merger of reversion not to affect remedies

96. Where the reverson of land subject to alease is merged in any remainder or other
reversion or future estate, the person entitled to the estate into which the reversion has
merged, and his persona representative, shdl have the same remedy for nonperformance
or non-observance of the conditions or covenants expressed or implied in the lease asthe
person who would for the time being have been entitled to the mesne reverson so merged
would have had.

Rent and benefit of lessee's covenants to run with reversion

97. -(1) Rent reserved by alease and the benefit of every covenant or provision therein
having reference to the subject-matter thereof, and on the lessee's part to be observed or
performed, and every condition of re-entry and other condition therein, shal be annexed
and incident to and shall go with the reversonary estate in the land or in any part thereof
immediately expectant on the term granted by the lease, notwithstanding severance of

that reversonary estate, and may be recovered, received, enforced and taken advantage of
by the person from time to time entitled, subject to the term, to the income of the whole

or any part, as the case may require, of the land leased. This subsection shall extend to a
covenant to do any act relating to the land, notwithstanding that the subject- matter may

not be in existence when the covenant is made.



(2) The benefit of every condition of re-entry or forfeiture for a breach of any covenant or
condition contained in alease shall be capable of being enforced and taken advantage of
by the person from time to time entitled, subject to the term, to the income of the whole
or any part, as the case may require, of theland leased, athough that person became, by
transfer or otherwise, so entitled after the condition of re-entry or forfeiture had become
enforceable.

(3) This section shall not render enforceable any condition of re-entry or other condition
waived or released before that person became entitled as aforesaid.

(4) This section shdl apply to leases whether made before or after the commencement of
this Act, but with respect only to rent accruing due after the commencement of this Act,
and to the benefit of a condition of re-entry or forfeiture for a breach committed after the
commencement of this Act of any covenant, condition or provisons contained in the
lease.

(5) Inthe case of leases registered under the provisions of the Land (Transfer and
Regigration) Ordinance before the commencement of this Act, with respect to rent

accrued due before the commencement of this Act, and to the benefit of a condition of re-
entry or forfeiture for a breach committed before the commencement of this Act of any
covenant, condition or provision contained in the lease, the provisons of section 50 of the
Land (Trandfer and Regidration) Ordinance shdl continue to apply notwithstanding the
repeal of that Ordinance by the Land Transfer Act. (Cap. 136, 1955 Edition) (Cap. 131.)

Obligation of lessor's covenants to run with reversion

98.- (1) The obligation under a condition or of a covenant entered into by alessor with
reference to the subject-matter of the lease shdll, if and as far asthe lessor has power to
bind the reversonary estate immediately expectant on the term granted by the lease, be
annexed and incident to and shdl go with that reversonary estate, or the severd parts
thereof, notwithstanding severance of that reversonary estate, and may be taken
advantage of and enforced by the person in whom the term is from time to time vested by
conveyance, devolution in law, or otherwise; and if and as far as the lessor has power to
bind the person from time to time entitled to that reversonary estate, thet obligation may
be taken advantage of and enforced against any person so entitled.

(2) This section appliesto leases made before or after the commencement of this Act but
not to any severance of the reversonary estate which was effected before such
commencement.

(3) This section takes effect without preudice to any liability affecting a covenantor or
his etate.



Apportionment of conditions on severance, etc.

99. Notwithstanding the severance by transfer, surrender or otherwise of the reversionary
edtae in any land comprised in alease, and notwithstanding the avoidance or cesser in
any other manner of the term granted by alease asto part only of the land comprised
therein, every condition or right of re-entry, and every other condition in the lease, shall

be apportioned and shdl remain annexed to the severd parts of the reversonary estate so
severed, and shall be in force with respect to the term whereon each severed part is
reversonary or the term in any land that has not been surrendered, or asto which the term
has not been avoided or has not otherwise ceased, in like manner asif the land comprised
in each severed part, or the land as to which the term remains subsisting, as the case may
be, had been the only land comprised in the lease.

Restriction on effect of waiver

100.-(1) Where any actua waiver of the benefit of any covenant or condition in any lease
on the part of any lessor or his persona representatives, or assgnsis proved to have
taken place on or after the commencement of this Act, in any one particular instance, that
actud waiver shal not be deemed to extend to any ingtance or any breach of covenant or
condition other than that to which the waiver speciadly relates, or to be agenerd waiver
of any such covenant or condition, unless an intention to that effect appears.

(2) After the giving of anotice to quit acceptance of rent expressed to be without
prejudice to the notice shal not operate as awaiver of the right to enforce the notice or
Ccregte or revive atenancy.

Personal representatives not personally liable for covenants

101. Persond representatives shal not be persondly liable on any covenant entered into
by atestator or intestate as alessee of land, any rule of law notwithstanding.

Tenant not prej udiced by assignment before notice
102. A lessee shdl not be prejudiced or damaged by payment of any rent to any grantor,
transferor or assignor of any reverson or by breach of any condition for non-payment of

rent before notice is given to him by the grantee, transferee or assignee to whom the
grant, transfer or assgnment is made by the grantor, transferor or assignor.

Abolition of interesse termini, and asto reversionary leases and leases for lives
103. - (1) Thedoctrine of interesse termini is abolished.

(2) Asfrom the commencement of this Act dl terms of years absolute are, whether the
interest is created before or after such commencement, capable of taking effect at law or



in equity, according to the estate, interest or powers of the grantor, from the date fixed for
commencement of the term, without actua entry.

(3) A term, a arent or granted in condderation of afine, limited after the commencement
of this Act to take effect more than twenty-one years from the date of the instrument
purporting to create it, is void, and any contract made after that date to create such aterm
islikewise void; but this subsection does not gpply to any term taking effect under a
Settlement, or created out of an interest under a settlement, or under a power for
mortgage, indemnity or other like purposes.

(4) Nothing in subsections (1) and (2) prgjudicidly affects the right of any person to
recover any rent or to enforce or take advantage of any covenants or conditions, or, as
respects terms or interests created before the commencement of this Act, operatesto vary
any satutory or other obligationsimposed in repect of those terms or interests.

(5) Nothing in this Part affectsthe rule of law that alegd term, whether or not being a
mortgage term, may be created to take effect in reversion expectant on alonger term and
that rule is hereby confirmed.

Effect of extinguishment of reversion

104. -(1) Where areversion expectant on alease of land is surrendered or merged, the
edate or interest which as againg the lessee for the time being confers the next vested
right to the land, shall be deemed the reversion for the purpose of preserving the same
incidents and obligations as would have affected the origind reverson had there been no
surrender or merger thereof.

(2) Thissection shall apply to surrenders or mergers effected after the commencement of
thisAct.

Restrictions on and relief against forfeiture of leases
105. -(1) A right of re-entry or forfeiture under any proviso or stipulation in aleasefor a
breach of any covenant or condition, express or implied, in the lease shall not be
enforceable, by action or otherwise, unless and until the lessor servesonthe lessee a
notice -
(a) specifying the particular breach complained of; and

(b) if the breach is capable of remedy, requiring the lessee to remedy the breach;
and

(c) inany case, requiring the lessee to make compensation in money for the
breach, and the lessee fails, within a reasonable time theresfter, to remedy the



breach, if it is cgpable of remedy, and to make reasonable compensation in
money, to the satisfaction of the lessor, for the breach.

(2) Where alessor is proceeding, by action or otherwise, to enforce aright of re-entry or
forfelture, the lessee may, in the lessor's action, if any, or in any action brought by
himsdf, gpply to the court for rdlief; and the court may grant or refuse rdief, as the court,
having regard to the proceedings and conduct of the parties under the foregoing
provisons of this section, and to dl the other circumstances, thinks fit; and in case of
relief may grant it on such terms, if any, asto codts, expenses, damages, compensation,
pendty or otherwise, including the granting of an injunction to restrain any like breach in
the future, as the court, in the circumstances of each case, thinksfit.

(3) A lessor shdll be entitled to recover as adebt due to him from alessee, and in addition
to damages, if any, all reasonable costs and expenses properly incurred by the lessor in
the employment of a barrister and solicitor or asurveyor or vauer, or otherwise, in
reference to any breach giving rise to aright of re-entry or forfeiture which, at the request
of the lessee, iswaived by the lessor, or from which the lesseeisrelieved, under the
provisons of this section.

(4) Where alessor is proceeding by action or otherwise to enforce aright of re-.entry or
forfeiture under any covenant, proviso or Stipulation in alease, or for non-payment of
rent, the court may, on application by any person claiming as sub lessee any edtate or
interest in the property comprised in the lease or any part thereof, either in the lessor's
action, if any, or in any action brought by such person for that purpose, make an order
vesting, for the whole term of the lease or any less term, the property comprised in the
lease or any part thereof in any person entitled as sublessee to any estate or interest in
such property upon such conditions as to execution of any deed or other document,
payment of rent, costs, expenses, damages, compensation, giving security or otherwise,
as the court in the circumstances of each case may think fit, but in no case shdl any such
sublessee be entitled to require alease to be granted to him for any longer term than he
had under his origina sublease.

(5) For the purposes of this section -

(a) "leasg" includes an origind or derivative sublease; dso an agreement for a
lease where the |essee has become entitled to have his lease granted;

(b) "lese" indudes an origind or derivative sublessee, and the persons deriving
title under alessee; also a grantee under any such grant as aforesaid and the
persons deriving title under him;

(¢) "lessor" includes an origind or derivative sublessor, and the persons deriving
title under alessor; also a person making such grant as aforesaid and the persons
deriving title under him;



(d) "sublease" includes an agreement for a sublease where the sublessee has
become entitled to have his sublease granted,;

(e) "sublessee" includes any person deriving title under a sublessee.

(6) This section shdl gpply athough the proviso or stipulation under which the right of
re-entry or forfeiture accruesisinserted in the lease in pursuance of the directions of any
Act.

(7) For the purposes of this section, alease limited to continue as long only asthe lessee
abstains from committing a breach of covenant shal be and take effect as alease to
continue for any longer term for which it could subs<, but determinable by a proviso for
re-entry on such a breach.

(8) The provisons of this section shdl not extend -

(a) to acovenant or condition againg assgning, subletting, parting with the
possession or disposing of the land leased; or

(b) in the case of amining lease, to a covenant or condition for alowing the lessor
to have access to or ingpect books, accounts, records, weighing machines or other
things, or to enter or ingpect the mine or the workings thereof; or

(c) to acondition for forfeiture on the bankruptcy of the lessee or on takingin
execution of the lessee's interest; or

(d) to acondition for forfeiture for breach of any liquor or didtillation laws, or

(e) to any contract of tenancy of agricultura land which is subject to the
provisons of the Agricultural Landlord and Tenant Act. (Cap 270)

(9) This section shdl not, save as otherwise mentioned, affect the law relating to re-entry
or forfeiture or relief in case of non-payment of rent.

(10) This section shdl have effect notwithstanding any stipulation to the contrary.
PART X-EASEMENTS, ENCROACHMENTSAND MISTAKE
Easement in gross permitted
106. An easement over land may be created without being attached or made appurtenant
to other land, and such an easement shall run with and bind the land over whichiit is
created, and al persons claming title to that land by, through or under the person

cresting the easement; and the easement so created shall be to dl intents and purposes an
incorpored heraditament, and shall be assignable accordingly.



Access or use of light or air

107 -.(1) Subject to the provisions of subsection (2) no tenement shdl be servient to any
other in respect of the access of ether light or ar, and no person shdl have or acquire by
prescription, grant or otherwise any claim or right to the access of light or air to any land
or building from or over the land of any other person.

(2) A grant of the right of access of light or air made at any time after the commencement
of this Act may be enforced if the grant -

(a) ismade by an indrument in an appropriate form provided by the Land
Trandfer Act;
(Cap. 131.)

(b) isduly registered under the provisons of that Act; and

(c) limits and defines the area or parcd of land on, to or over which the
uninterrupted access of light or air, or light ad air, isintended to be provided for.

(3) Every such grant shall, if duly registered as required by subsection (2), confer upon
the owner for the time being of the dominant tenement such rights as may be therein
defined in respect of the access of light or air, or light and air; and those rights shdl
ensure, unless otherwise provided, notwithstanding that any buildings erected upon the
dominant tenement may be dtered or destroyed and replaced by other buildings.

(4) The erection of buildings of any height not encroaching upon the area limited and
defined as aforesaid shdl not be deemed to be an infringement of theright or a
derogation from the grant.

Court may authorize entry for erecting or repairing buildings, etc.

108. -(1) The owner of any land may at any time gpply to the court by originating
summons for an order authorizing him, or any person authorized by him in writing in thet
behdf, to enter upon any adjoining land for the purpose of erecting, repairing, adding to
or painting the whole or any part of any building, wall, fence or other structure on the
gpplicant'sland, and to do on the land so entered upon such things as may reasonably be
consdered necessary for any such purpose as aforesaid.

(2) On any such application the court may make such order asit thinksfit, and any such
order, or any provision thereof, may be made upon and subject to such terms and
conditions as the court thinksfit.



Power of court to grant special relief in cases of encroachment

109. - (1) Where any building on any land, whether erected before or after the
commencement of this Act, encroaches on any part of any adjoining land (that part being
referred to in this section as the piece of land encroached upon), whether the building was
erected by the owner of the firsd-mentioned land (in this section referred to as the
encroaching owner) or by any of his predecessorsin title, either the encroaching owner or
the owner of the piece of land encroached upon may apply to the court, whether in any
action or proceeding then pending or in progress and relating to the piece of land
encroached upon or by an originating summons, to make an order in accordance with the
provisons of this section in repect of that piece of land.

(2) If it is proved to the satisfaction of the court that the encroachment was not intentiona
and did not arise from gross negligence, or, where the building was not erected by the
encroaching owner, if in the opinion of the court it isjust and equitable in the
circumstances that relief should be granted to the encroaching owner or any other person,
the court, without ordering the encroaching owner or any other person to give up
possession of the piece of land encroached upon or to pay damages, and without granting
an injunction, may in its discretion make an order -

(a) vedting in the encroaching owner or any other person any edtate or interest in
the piece of land encroached upon; or

(b) creating in favour of the encroaching owner or any other person any easement
over the piece of land encroached upon; or

(¢) giving the encroaching owner or any other person the right to retain possession
of the piece of land encroached upon.

(3) Where the court makes any order under the provisons of this section, the court may,
in the order, declare any estate or interest S0 vested to be free from any mortgage or other
encumbrance affecting the piece of land encroached upon, or vary, to such extent asit
congders necessary in the circumstances, any mortgage, lease or contract affecting or
relating to that piece of land.

(4) Any order under the provisions of this section, may be made upon and subject to such
terms and conditions as the court thinks fit, whether as to the payment by the encroaching
owner or any other person of any sum or sums of money, or the execution by the
encroaching owner or any other person of any mortgage, lease, easement, contract or
other instrument, or otherwise.

(5) Every person having any edtate or interest in the piece of land encroached upon or in
the adjoining land of the encroaching owner, or claiming to be a party to or to be entitled
to any benefit under any mortgage, lease, contract or easement affecting or reating to any
such land, shall be entitled to gpply for an order under the provisions of this section, or to
be heard in relation to any application for or proposal to make any such order. For the



purposes of this subsection the court may, if in its opinion notice of the application or
proposa should be given to any such person, direct that such notice as it thinks fit shall
be given to that person by the encroaching owner or any other person.

(6) Every order vesting any estate or interest in any person under the provisons of this
section shall for the purposes of the Stamp Duties Act be deemed to be atransfer on sde
and shdl be ligble to stamp duty accordingly.

(Cap 205)
Relief in cases of mistake as to boundaries or identity of land

110 .-(1) Where, before or after the commencement of this Act, any person who has or
had an estate or interest in any piece of land (in this section referred to as the origind
piece of land) has, while he had that estate or interest, erected a building on any other
piece of land (that other piece together with any land reasonably required as curtilage and
for accessto the building being in this section referred to as the piece of land wrongly
built upon), if the building has been so erected because of a mistake asto any boundary
or asto the identity of the origind piece of land, that person, or any other person for the
time being in possesson of the building or having an etate or interest in ether the
origind piece of land or the piece of land wrongly built upon, or any other person
mentioned in subsection (6), may apply to the court, whether in any action or proceeding
then pending or in progress and relating to the piece of land wrongly built upon, or by an
originating summons, to make an order in accordance with this section.

(2) If inthe opinion of the court it is just and equitable in the circumstances thet relief
should be granted to the applicant or any other person, the court may in its discretion
make an order -

(a) vesting the piece of land wrongly built upon in the person or persons specified
in the order;

(b) dlowing any person or persons specified in the order to remove the building
and any chattds and fixtures or any of them from the piece of land wrongly built
upon;

(c) whereit dlows possession of the building to any person or persons having an
edate or interest in the piece of land wrongly built upon, requiring al or any of
the persons having an estate or interest in that piece of land to pay compensation
in respect of the building and other improvements to the piece of land wrongly
built upon to such person or persons as the court may specify;

(d) giving the person who erected the building or any person or persons claiming
through him the right to possession of the piece of land wrongly built upon for
such period and on such terms and conditions as the court may specify.



(3) Where appropriate, the court may make any such order without ordering the gpplicant
or any other person to give up possession of the piece of land wrongly built upon, or to
pay damages, and without granting an injunction.

(4) Where the court makes any order under the provisions of this section, the court may,
in the order, declare any estate or interest in the piece of land wrongly built upon to be
free from any mortgage, lease, easement, or other encumbrance affecting that piece of
land, or vary, to such extent as it considers necessary in the circumstances, any mortgege,
lease, easement, contract or other instrument affecting or relating to that piece of land.

(5) Any order under the provisions of this section, may be made upon and subject to such
terms and conditions as the court thinks fit, whether as to the payment by any person of
any sum or sums of money, or the execution by any person of any mortgage, lesse,
easement, contract or other instrument, or otherwise.

(6) Every person for the time being in possession of the building or having any edtate or
interest in the piece of land wrongly built upon or in the origind piece of land, or
claming to be a party to or to be entitled to any benefit under any mortgage, lease,
easement, contract or other instrument affecting or relating to any such land, and any
local or public authority concerned, shall be entitled to gpply for an order under the
provisions of this section, or to be heard in relaion to any gpplication for or proposd to
make any such order. For the purposes of this subsection the court may, if in its opinion
notice of the gpplication or proposa should be given to any such person or authority as
aforesaid, direct that such notice asit thinksfit shal be given to that person by the
gpplicant or any other person.

(7) Every order vesting any edtate or interest in any person under the provisons of this
section shall for the purposes of the Stamp Duties Act be deemed to be atransfer on sdle
and shdl be ligble to slamp duty accordingly.

(Cap 205)

(8) Nothing in this section contained shdl redtrict the operation of section 109.
Recovery of payments made under mistake of law

111. -(1) Subject to the provisons of this section, where rdlief in respect of any payment
that has been made under mistake is sought in any court, whether in an action or other
proceeding or by way of defence, sat off, counterclaim or otherwise, and that relief could
be granted if the mistake were wholly one of fact, that relief shall not be denied by reason
only thet the mistake is one of law whether or not it is, in any degree adso one of fact.

(2) Nothing in this section enables relief to be given in respect of any payment made a a
time when the law requires or dlows, or is commonly understood to require or alow, the
payment to be made or enforced, by reason only that the law is subsequently changed or
shown not to have been as it was commonly understood to be at the time of payment.



Payments made under mistake of law or fact not always recoverable

112. - (1) Relief, whether under section 111 or in equity or otherwise, in respect of any
payment made under mistake, whether of law or fact, shdl be denied whally or in part if
the person from whom relief is sought received the payment in good faith and has so
dtered his postion in rdiance on the vaidity of the payment that in the opinion of the
court, having regard to al possible implications in respect of the parties (other than the
plantiff or clamant) to the payment and of other persons acquiring rights or interests
through them, it isinequitable to grant rdlief, or to grant relief in full.

(2) Where the court makes an order for the repayment of any money paid under a
mistake, the court may in that order direct that the repayment shal be by periodic
payments or by instaments, and may fix the amount or rate thereof, and may from time
to time vary, suspend or discharge the order for cause shown, asthe court thinks fit.

PART XI - ASSIGNMENTSOF THINGSIN ACTION
Assignment of debts and choses in action

113.-(1) Any absolute assgnment by writing under the hand of the assignor (not
purporting to be by way of charge only) of any debt or other legd chosein action, of
which express notice in writing has been given to the debtor, trustee, or other person from
whom the assignor would have been entitled to receive or claim that debt or chosein
action, is effectud in law (subject to equities having priority over theright of the

assignee), to pass and transfer from the date of the notice -

(a) thelegd right to that debt or chose in action;
(b) dl legd and other remedies for the debt or chose in action; and

(c) the power to give agood discharge for the debt or chose in action, without the
concurrence of the assignor.

(2) Where the debtor, trustee, or other person liable in respect of the debt or chosein
action referred to in subsection (1) has notice -

(a) that the assgnment so referred to is disputed by the assignor, or any person
claming under him; or

(b) of any other opposing or conflicting claims, to the debt or chosein action, he
may, if he thinksfit, either cal upon the persons making clam thereto to

interplead concerning the debt or chose in action, or pay the debt or other chosein
action into court, under the provisons of the Trustee Act.

(Cap. 65.)



PART XII - POWERS OF ATTORNEY
Execution by attorney in his own name

114. -(1) The donee of apower of atorney may execute or do any assurance, insgrument
or thing in and with his own name and signature and his own sed (where seding is
required) by the authority of the donor of the power; and every assurance, instrument and
thing o executed and done shdl be as effectud in law to dl intents asiif it had been
executed or done by the donee of the power in the name and with the signature and seal
of the donor thereof.

(2) This section shdl apply to powers of atorney created by instruments executed either
before or after the commencement of this Act.

Continuance until notice of death or revocation received

115. - (1) Subject to any ipulation to the contrary contained in the instrument cregting a
power of attorney, the power shal, so far as concerns any act or thing done or suffered
thereunder in good faith, operate and continue in force until notice of the desth of the
donor of the power or until notice of other revocation thereof has been received by the
donee of the power.

(2) Every act or thing within the scope of the power done or suffered in good faith by the
donee of the power after such desth or other revocation as aforesaid, and before notice
thereof has been received by him, shall be as effectud in dl respects asiif that death or
other revocation had not happened or been made.

(3) A certificate by any such attorney, to the effect that he has not received any notice or
information of the revocation of the power of attorney shdl, if made immediatdy before
or if made after any such act as aforesaid, be taken to be conclusive proof of the non-
revocation at the time when the act was done or suffered in favour of al persons dealing
with the donee of the power in good faith and for vauable consderation without notice
of such revocation.

(4) Where the donee of the power is a corporation, the certificate shal be sufficient if
made by any director, manager or secretary of the corporation or by any officer thereof
discharging the functions usudly gppertaining to any of those offices or by any officer of
the corporation gppointed for that purpose either generdly or in the particular instance by
the board of directors, council or other governing body by resolution or otherwise, and if
it isto the effect that to the best of the knowledge and belief of the person making the
same neither the attorney nor any servant or agent of the attorney has received any such
notice or information asis mentioned in subsection (3), and where the certificate contains
a statement that the person making the same is a director, manager or secretary of the
corporation or is an officer of the corporation discharging the functions usualy
appertaining to any of those offices or is an officer of the corporation appointed for the



purpose of making the certificate, that statement shal be conclusive evidence in favour of
the persons mentioned in that subsection.

(5) Every certificate made under the provisons of ether of subsections (3) or (4) shdl be
attested by a quaified witness and shdl have the same force and effect as a atutory
declaration and every person who knowingly and wilfully in any such certificate makes a
gatement false in any materia particular shal be guilty of an offence and ligble to
imprisonment for a period not exceeding two years or to afine not exceeding two
hundred dollars or to both such fine and imprisonment.

(6) In this section the expression "qudified witness' has the same meaning asin
subsection (1) of section 2 of the Land Transfer Act.
(Cap. 131)

(7) This section shdl apply to powers of atorney created by instruments executed in or
out of Fiji and whether executed before or after the commencement of this Act.

Irrevocable power of attorney for value

116. -(1) Where apower of atorney given for vauable consderation (whether executed
inor out of Fiji) isin the insrument creating the power expressad to be irrevocable, then,
in favour of a purchaser -

(a) the power shal not be revoked at any time, either by anything done by the
donor of the power without the concurrence of the donee, or by the degth,
unsoundness of mind or bankruptcy of the donor; and

(b) any act done at any time by the donee of the power in pursuance of the power
shdl be asvdid asif anything done by the donor without the concurrence of the
doneg, or the death, unsoundness of mind or bankruptcy of the donor, had not
been done or had not happened; and

(¢) neither the donee of the power nor the purchaser shdl at any time be
prgudicialy affected by notice of anything done by the donor without the
concurrence of the donee, or of the deeth, unsoundness of mind or bankruptcy of
the donor.

(2) This section shdl apply only to powers of attorney created by instruments executed
ether before or after the commencement of this Act.

Power of attorney made irrevocable for fixed time

117. -(1) Where a power of attorney (whether executed in or out of Fiji, and whether
given for valuable consderation or not) isin the instrument creating the power expressed



to be irrevocable for afixed time therein specified, not exceeding two years from the date
of the ingrument, then, in favour of a purchaser -

(a) the power shdl not be revoked for and during thet fixed time, either by
anything done by the donor of the power without the concurrence of the donee, or
by the death, unsoundness of mind or bankruptcy of the donor; and

(b) any act done within that fixed time by the donee of the power in pursuance of
the power shal be asvaid asif anything done by the donor without the
concurrence of the donee, or the death, unsoundness of mind or bankruptcy of the
donor had not been done or had not happened; and

(c) neither the donee of the power nor the purchaser shdl at any time be
preudicidly affected by notice, either during or after thet fixed time, of anything
done by the donor during that fixed time without the concurrence of the donee, or
of the death, unsoundness of mind or bankruptcy of the donor within thet fixed
time.

(2) This section shall gpply only to powers of attorney created by instruments executed
after the commencement of this Act.

Application to corporations

118. -(1) The provigons of this Part shdl apply with the necessary modifications with
respect to any power of attorney executed by any corporation to the same extent asiif the
corporation were a person and the dissolution of the corporation (however occurring)
were the death of a person within the meaning of this Part.

(2) The provisons of subsection (1) shdl not goply to a corporation which is dissolved
before the commencement of this Act, but shal apply to powers of attorney created by
instruments executed ether before or after its commencement.

PART XIII - PARTITION OF LAND AND DIVISION OF CHATTELS
In action for partition court may direct land to be sold

119.-(1) Wherein an action for partition the party or parties interested, individualy or
collectively, to the extent of one moiety or upwardsin the land to which the action relates
requests the court to direct a sale of the land and a distribution of the proceeds, instead of
adivison of the land between or among the parties interested, the court shdl, unlessit
sees good reason to the cortrary, direct a sde accordingly.

(2) The court may, if it thinks fit, on the request of any party interested, and
notwithstanding the dissent or disability of any other party, direct asdein any case
where it appears to the court that, by reason of the nature of the land, or of the number of



the partiesinterested or presumptively interested therein, or of the absence or disability of
any of those parties, or of any other circumstance, a sde of the land would be for the
benefit of the parties interested.

(3) The court may dso, if it thinks fit, on the request of any party interested, direct that
the land be sold, unless the other parties interested, or some of them, undertake to
purchase the share of the party requesting a sae, and, on such an undertaking being
given, may direct avauation of the share of the party requesting asde.

(4) On directing any such sde or vauation to be made, the court may give dso al
necessary or proper consequentia directions.

(5) Any person may maintain such action as aforesaid againgt any one or more of the
parties interested without serving the other or others, and it shall not be competent to any
defendant in the action to object for want of parties; and at the hearing of the cause the
court may direct suchinquiries asto the nature of the land and the persons interested
therein, and other matters, as it thinks necessary or proper, with aview to an order for
partition or sale being made on further condderations.

Provided that dl personswho, if this Act had not been enacted, would have been
necessary parties to the action shal be served with notice of the decree or order on the
hearing, and, after that notice, shal be bound by the proceedings as if they had origindly
been parties to the action, and shall be deemed parties to the action, and al such persons
may have liberty to attend the proceedings, and any such person may, within atime
limited by rules of court, apply to the court to add to the decree or order.

(6) On any sale under the provisiors of this section, the court may dlow any of the

parties interested in the land to bid at the sale, on such terms as the court deems
reasonable as to non-payment of deposit, or as to setting off or accounting for the
purchase money or any part thereof instead of paying the same, or as to any other matters.

Proceeds of sale, how applied

120. - (1) All money received under any sale under the provisons of section 119 may, if
the court thinks fit, be paid to trustees gppointed by the court, and applied, as the court
from time to time directs -

(@) inthe discharge of any encumbrance affecting the land directed to be sold;
and, subject thereto,

(b) in the payment of the resdue to the parties interested.
(2) Where the court so directs, the trustees, if any, may in ther discretion apply the

money in manner aforesaid; and where no such direction is given any party interested
may apply to the court for an order that the money be so applied.



(3) Until the money can be applied as aforesaid it shall be from timeto timeinvested in
such securities as the court may approve, and the interest and dividends thereof shall be
paid to the parties interested.

Costsin partition suits

121. In an action for partition, the court may make such order asit thinks just repecting
cogts up to the time of the hearing.

Division of chattels

122. Where any chattels belong to persons jointly or in undivided shares, the persons
interested to the extent of amoiety or upwards may apply to the court for an order for
divison of the chattels or of any of them, according to a vauation or otherwise, and the
court may make such order and give such consequentia directions as the court thinksfit.

PART X1V - APPORTIONMENT
Inter pretation
123. In this Part, unless the context otherwise requires -
"annuities’ includes sdaries and pensons,

"dividends' includes (besides dividends grictly so cdled) al payments made by
the name of dividend, bonus or otherwise by a company or corporation divisble
between dl or any of the members thereof, whether those payments are usualy
made or declared a any fixed times or otherwise; and dl such dividends shall for
the purposes of this section be deemed to have accrued by equa daily increment
during and within the period for or in respect of which the payment of the sameis
declared or expressed to be made; but "dividends' does not include paymentsin
the nature of areturn or rembursement of capitd;

"rent" includes rents and dl periodical paymentsin lieu of or in the nature of rent.
Income apportionable in respect of time
124. All rents, annuities, dividends and other periodicd payments in the nature of income
(whether reserved or made payable under an instrument in writing or otherwise) shall,

like interest on money lent, be considered as accruing from day to day, and shal be
gpportionable in respect of time accordingly.



Time when apportioned part payable

125. The apportioned part of any rent, annuity, dividend or other payment referred to in
section 124 shdl be payable or recoverable in the case of a continuing rent, annuity or
other payment as soon as the entire portion of which the gpportioned part forms part
becomes due and payable, and not before; and where the payment is determined by re-
entry, death or otherwise, as soon as the next entire portion of the same would have
become payable if the same had not been so determined, and not before.

Recovery of apportioned parts

126. All persons and their respective persona representatives and assigns, and aso the
persond representatives and assigns respectively of persons whose interests determined
with their own degth, shal have such or the same remedies, legd and equitable, for
recovering such gpportioned parts as aforesaid when payable (alowing for a
proportionate part of dl just allowance) as they respectively would have had for
recovering such entire portions as aforesaid if entitled thereto respectively:

Provided that where any personisliable to pay rent reserved out of or charged on land
that person and the land shal not be resorted to for any such apportioned part forming
part of an entire or continuing rent as aforesaid; but the entire or continuing rent,
including the apportioned part, shall be recovered and received by the person who, if the
rent had not been apportionable under the provisions of this Part or otherwise, would
have been entitled to the entire or continuing rent; and the apportioned part shdl be
recoverable from the last mentioned person by the persond representative, or other
parties entitled thereto under the provisons of this Part.

Exceptions and application

127. -(1) Nothing in this Part shall render gpportionable any annua sums payable under
policies of assurance of any description.

(2) This Part shal not extend to any casein which it is expresdy Stipulated that
gpportionment shal not take place.

PART XV - SERVICE OF NOTICES
Service of notices in case of registered land

128. Subject to the provisons of the Land Transfer Act, any notice required or authorised
by the provisions of this Act to be served on the proprietor of any estate or interest in land
registered under the provisions of that Act may be served on him -

(Cap. 131)

(a) by ddivering the same to him persondly;



(b) by pogting the same to him by reg stered letter addressed to him at his address
as gopearing in the register in which case such notice shdl be deemed to have
been served at the time when the registered letter would be delivered in the
ordinary course of post; or

(¢) inthe case of anotice to be served on alessee or mortgagor if there be no such
address by leaving the same on the land the subject of such lease or mortgage.

Service of notices in other cases

129.-(1) In cases other than those to which the provisons of section 128 appliesany
notice required or authorized by this Act to be served on any person may be served on
him by delivering the same to him persondly or by posting it by registered |etter
addressed to that person -

(a) inthe case of acompany incorporated or regstered under the provisons of the
Companies Act in the manner in which notices are required to be served on
companies under the provisons of that Act; or (Cap. 247.)

(b) inany other case a hislast known place of aode or businessin Fiji, and a
notice so posted shdl be deemed to have been served at the time when the
registered letter would be delivered in the ordinary course of post.

(2) If the person is absent from Fiji, the notice may be delivered as aforesaid to his agent
in Hji. If heis deceased, the notice may be ddivered as aforesaid to his persona
representative.

(3) If the person is not known, or is asent from Fiji and has no known agent in Fiji, or is
deceased and has no persond representative, the notice shal be ddivered in such manner
as may be directed by an order of the court.

(4) Notwithstanding anything in the foregoing provisons of this section, the court may in
any case make an order directing the manner in which any notice may be served, or
digoensing with the service thereof.

(5) Thissection shdl apply only if and so far as a contrary intention is not expressed in
any ingrument, and shal have effect subject to the provisons of any instrument.



SCHEDULE
(Section 68)

COVENANTS, CONDITIONSAND POWERSIMPLIED
IN MORTGAGES

(1) That the mortgagor will pay to the mortgagee the principa, interest and other moneys
secured by the mortgage in accordance with the provisions of the mortgage.

(2) That the mortgagor will forthwith insure and, so long as any money remains owing on
the security, will keep insured againg loss or damage by fire dl buildings and erections
for the time being Situate on the land described in the mortgage, the insurance to be
effected in the name of the mortgagee, and with some insurance office in Fiji to be
approved by the mortgagee, and to be for the full insurable vaue of such buildings and
erections; and will deliver the policy or policies of insurance, or cause the sameto be
delivered, to the mortgagee, who shal be entitled to the exclusive custody thereof; and
will duly and punctudly pay al premiums and sums of money necessary for the purpose
of keeping every such insurance in force; and will, not later than the forenoon of the day
on which any premium falls due, ddliver or cause to be ddlivered the receipt therefore to
the mortgagee.

(3) That the mortgagor will during the continuance of the mortgage punctudly pay dl
rates, taxes and charges as and when the same become due in respect of the said land.

(4) Thet the mortgagor will from time to time, so long as any money remains owing on
the security, well and subgtantialy repair, and keep in good and substantia repair and
condition, al buildings or other improvements erected and made upon the said land; and
that the mortgagee drdll at dl reasonable times be at liberty, by himsdlf, his agents or
servants, to enter upon the land to view and ingpect the said buildings and improvements.

(5) That if the mortgagor failsto insure or keegp insured the said buildings and erections,
or to pay the said rates, taxes and charges, or to repair the said buildings and
improvements, or to keep them in good and substantia repair and condition as aforesaid,
then and in any such case, and as often as the same shal happen, it shal be lawful for but
not obligatory on the mortgagee, at the cost and expensein dl things of the mortgagor, to
insure the said buildings and erections or any of them in the amount of thelr full insurable
vaue or in any less amount, or to pay any such premium, or to pay the said rates, taxes
and charges, or to repair the said buildings and improvements and keep them in good and
subgtantia repair and condition.

(6) That in the event of the said buildings and erections or any of them being destroyed or
damaged by fire, dl moneys received by the mortgagee under any insurance in respect of
any such destruction or damage shdl be gpplied, a his sole option, ether in or towards
rebuilding or repairing the buildings and erections so destroyed or damaged, or in or
towards payment of the principa, interest and other moneys for the time being covered



by the security, notwithstanding that the same or any of them may not have accrued due
under the terms of the mortgage:

Provided that, if the mortgagee applies the said moneys in or towards payment of the
principal and other moneys as aforesaid, the mortgagor shdl have the right to pay off the
whole amount remaining due under the mortgage a any time within two months after the
gpplication of the said moneys has been made.

(7) That al moneys expended by the mortgagee in and about effecting or keegping in force
any insurance as aforesaid, or in paying any of the said rates, taxes and charges, or in
repairing or keeping in repair any of the said buildings and improvements as aforesaid, or
in lavfully exercising or enforcing any power, right or remedy in the mortgage contained
or implied in favour of the mortgagee, shdl be payable to him by the mortgagor on
demand, and until paid shdl be charged on the said land, together with interest at the rate
agreed upon in the mortgage, computed from the date or dates of the said moneys being
expended.

(8) That the mortgagee will, on payment by the mortgagor of al moneys due under the
mortgage a the time and in the manner mentioned in the mortgage for payment of the
principal sum, or a any time thereafter on payment of al moneys then due (three clear
months notice of the intention to pay the same having been given) execute a proper (and
registrable where necessary) discharge, release or satisfaction of the mortgage to be
prepared and stamped (and registered where necessary) by or at the cost of the
mortgagor.

COVENANTS, CONDITIONSAND POWERSIMPLIED IN
MORTGAGES SUBJECT TO PRIOR MORTGAGES

(9) That the mortgagor will duly and punctually pay al principd, interest and other
moneys secured by, and will perform and observe dl the covenants and conditions
contained or implied in, any mortgage having priority to this present mortgage.

(10) That if the mortgagor makes default in the payment of any moneys secured by or in
the performance or observance of any of the covenants and conditions contained or
implied in any mortgage having priority to this present mortgage it shdl be lawful for but
not obligatory upon this present mortgagee to pay those moneys and perform and observe
those covenants or conditions, and the provisions of the foregoing clause (7) shall, with

the necessary modifications, apply with respect to al moneys so paid and al expenses
incurred in performing or observing the covenants or conditions of the prior mortgage.

(11) That compliance with the provisons of any mortgage having priority to this present
mortgage, which relate to insurance againgt loss or damage by fire shdl be deemed, so far
as it extends, to be compliance with any provisons asto the like insurance contained or
implied in this present mortgage.



COVENANTSIMPLIED IN MORTGAGES OF LEASES

(12) That the rent reserved by the lease under which the mortgagor holds the land has
been paid, and the covenants and conditions expressed or implied in the lease, and to be
performed and observed by the lessee, have been performed and observed up to the date
of the mortgage.

(13) That the mortgagor will from time to time, o long as any money remains owing on
the security, pay the rent reserved by the lease under which the mortgagor holds the land,
and perform and observe the covenants and conditions expressed or implied in the lease
and to be performed and observed by the lessee, and will a dl times keep the mortgagee
indemnified againg dl actions, expenses and clams on account of the non-payment of

the said rent, or the breach or non-observance of the said covenants or conditions, or any
of them.

(14) That if the mortgagor makes default in the payment of the rent reserved by the lease
under which the mortgagor holds the land, or in the performance or observance of any of
the covenants and conditions expressed or implied in the lease and to be performed and
observed by the lessee, it shdl be lawful for but not obligatory upon the mortgagee to pay
that rent and to perform and observe those covenants and conditions, and the provisons
of the foregoing clause (7) shal, with the necessary modifications, gpply with respect to
al moneys so paid and al expenses incurred in performing or observing the covenants
and conditions of the lease.

INTERPRETATION
(15) The expressions - "mortgagor” and "mortgagee’ in the foregoing provisons shdl,
where such meaning is not inconsistent with the context, extend to and include the

persona representative, or in the case of a corporation the successors and the assigns of
the mortgagor and mortgagee respectively.



